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Glossary of Terms 

“2015 Audited Accounts”   Audited financial statements issued by Baker Tilly for the period of 
4 December 2013 (the date of licensing) 4 December 2013 to 30 
June 2015 

 
“2015 Share Loan Transaction”  The advance by the Company to SLS to enable SLS to provide a loan 

to Daniel Khesin (the CEO of DS Healthcare Group) in exchange of 
DSKX shares owed by Mr. Khesin 

 
“Appleby”    Appleby (Cayman) Ltd, the Company’s Cayman counsel 
 
“Baker Tilly”    Baker Tilly (Cayman) Ltd., the Company’s auditor 
 
“Baker Tilly March 2019 Letter”  Baker Tilly letter to the CIMA dated 7 March 2019 
 
“Beaufort Securities”   Beaufort Securities Ltd. (In Liquidation) 
 
“CIMA” or “the Authority”   The Cayman Islands Monetary Authority 
 
“Controllers”    Kenneth Krys and Angela Barkhouse of KRyS Global 
 
“Company” or “OTX”   OneTRADEx Ltd 
 
“CSX”     Cayman Islands Stock Exchange 
 
“DSKX”     DS Healthcare Group 
 
“DTS Dujin”    DTS Dujin's Tax Solutions 
 
“Ogier”     Ogier Cayman, the Controllers’ Cayman counsel  
 
“Directors”    Mr. Richard Ellison and Mr. Colin Wilson 
 
 “Fidelity”    Fidelity Bank (Cayman) Ltd., the Company’s primary banker 
 
“GCS”  GCS Compliance Services, the Company’s MLRO and Compliance 

Officer 
 
“IB” or “Interactive Brokers”  Interactive Brokers LLC, the Company’s primary broker 
 
“IKGH”     Iao Kun Group Holding Company Limited 
 
“Interactive Brokers Agreement” Interactive Brokers Consolidated Account Agreement executed on 

5 October 2012 
 
“Linear”     Linear Investments Limited  
 

    
 
“NXTD”     NXT-ID Inc. 
 
“OPPM” Operational Policies & Procedures Manual effective 1 November 

2013 (Revised 4 October 2018) 
 



“PL”     Provisional Liquidator 
 
“Report”    First Interim Report to CIMA dated 30 July 2019 
 
“SIB (FRS)”    Securities Investment Business (Financial Requirements and  
     Standards) Regulations, 2003 
 
“SIB COB”    Securities Investment Business (Conduct of Business) Regulations 

2003 
 
“SIBL”     Securities Investment Business Law (2019 Revision) 
     Securities Investment Business (Amendment) Law, 2019 
 
“SIPC”     Securities Investor Protection Corporation 
 
“SLS”     StockLoan Solutions, LLC 

 
“WUP”     Winding Up Petition 

 
 

  



1. Introduction 

Basis of Appointment 

1.1 On 18 July 2019, pursuant to Section 17(2A)(h) of the Securities Investment Business Law (2019 

Revision and as amended by the Securities Investment Business (Amendment) Law, 2019) (“SIBL”), 

the Cayman Islands Monetary Authority (“CIMA” or “the Authority”) appointed Mr. Kenneth Krys 

and Ms. Angela Barkhouse of KRyS Global (the “Controllers”) to assume control of the affairs of 

OneTRADEx Ltd. (the “Company” or “OTX”).  A copy of the Authority’s Letter of Appointment dated 

18 July 2019 is included in Appendix 1. 

1.2 The appointment of the Controllers is at the expense of the Company.  

Duty to Report 

1.3 As set out in the Letter of Appointment, the Controllers are required to prepare and furnish a report 

in accordance with Section 17(5) of the SIBL to the Authority of the affairs of the Company and of 

their recommendations thereon.  

1.4 It was requested that an interim report be submitted on or before 26 August 2019.  However in 

light of the assessment of the financial positon, an increased anxiety among the Company’s clients, 

the escalating concerns of the Company becoming embroiled in litigation and assuming further 

cost and liability, it was deemed appropriate to accelerate the submission of an interim report 

(“Report”) and put forward a recommendation to the Authority. 

Restrictions and Qualifications 

1.5 This Report is prepared and submitted by the Controllers for the purposes of fulfilling their duties 

under paragraph 3 of the Letter of Appointment and is for the sole purpose of the Authority.  

1.6 No other party may rely on this Report, and the Controllers will not be responsible for any losses, 

damages, liabilities or claims arising from the use of and/or reliance on this Report by any parties 

other than the Authority. 

1.7 The Controllers have not performed an audit or review in accordance with Generally Accepted 

Accounting Principles, or International Audit Standards, and as a consequence, no assurance is 

expressed in this regard nor is any part of this Report to be read or construed as constituting an 

audit.  



1.8 This Report has been prepared in a limited time frame.  As a consequence not all information 

relevant to the investigation has been provided or is at hand.  In circumstances where information 

has been provided, there has not been sufficient time to review it in detail or to the extent 

necessary.  The Controllers have therefore formed their views based on the limited information 

provided and based on the preliminary review thereof at the time of the Report. 

1.9 In performing their work, the Controllers have relied on the integrity and accuracy of the 

information and documents supplied.  Although the Controllers have attempted, in the limited 

time available to them, to corroborate the information they have obtained from different sources, 

they have not independently verified all of the information and documentation upon which they 

have relied in preparing the Report.  

1.10 In that respect, the Controllers have found substantial inaccuracies or missing information in the 

financial information provided to them.  The Controllers therefore cannot uphold the amounts 

provided to them in order to produce the Report and reserve the right to amend or update this 

Report as new or additional information comes to light. 

1.11 The Controllers refer to the input from legal counsel or legal advice in the Report.  The reference 

to such legal input or advice does not constitute nor should it be implied to constitute a waiver of 

privilege by either the Controllers or the Company. 

1.12 This Report shall not be copied, reproduced or distributed without the prior written permission of 

the Controllers. 

Scope of Work Performed  

1.13 The scope of the Controllers’ work is specified in the letter of the Authority to the Controllers dated 

18 July 2019.  A copy of the letter appears in Appendix 1.  

1.14 In summary, the Controllers are directed to take all necessary actions to administer the affairs of 

the Company.  The Controllers were further requested that their reports to the Authority 

specifically address the financial position of the Company and the state of its books and records.  

As discussed above, the purpose of this Report is to bring to the Authority’s attention the escalating 

concerns of the Company becoming embroiled in litigation and assuming further cost and liability, 

and to put forward a recommendation to the Authority to address those concerns.  



1.15 In order to comply with their duties and obligations, certain aspects of the work has been 

performed by staff from Krys & Associates Cayman Ltd (t/a KRyS Global) under the direction of the 

Controllers.  As such, when referring to the work performed, the Report makes reference to “we” 

and “us”.  These terms are synonymous with the Controllers.  Unless otherwise stated all financial 

data in this report is in United States Dollars. 

Sources of Financial Data and Information  

1.16 The Controllers and their staff have drawn upon documentation obtained from the Company, its 

directors, Mr Richard Ellison and Mr. Colin Wilson (the “Directors”) and the following parties: 

i) The Company’s primary banker, Fidelity Bank (Cayman) Ltd (“Fidelity Bank”) 

ii) The Company’s primary broker, Interactive Brokers LLC (“Interactive Brokers” or “IB”)  

iii) The Company’s auditor, Baker Tilly (Cayman) Ltd (“Baker Tilly”) 

iv) The Company’s MLRO and Compliance Officer, GCS Compliance Services (“GCS”) 

1.17 In addition to the above, but to a lesser extent, information has been received and/or used in this 

Report from other brokers used by the Company, including Beaufort Securities Ltd. (In Liquidation) 

(“Beaufort Securities”), Linear Investments Ltd (“Linear”), and others, and the Company’s Cayman 

Islands legal counsel, Appleby (Cayman) Ltd (“Appleby”).  

1.18 The Controllers have also obtained the assistance and advice of their legal counsel in the Cayman 

Islands, Ogier Cayman (:”Ogier”), and in the United States, Duane Morris LLP. 

  



2. Executive Summary  

2.1 As stated in the restrictions and qualifications of the Report, this Report is provided in a limited 

amount of time and without the benefit of reviewing all of the information received and verifying 

the information that has been provided.  In some instances, the Controllers are cognizant that the 

information they have received may be inaccurate or incomplete.    

2.2 Notwithstanding, in light of the assessment of the financial positon, an increased anxiety among 

the Company’s clients, the escalating concerns of the Company becoming embroiled in litigation 

and assuming further cost and liability, it was deemed appropriate to accelerate the submission of 

the Report and put forward a recommendation to the Authority. 

2.3 The Company is in serious breach of the SIBL and related regulations. Those that the Controllers 

have identified at the time of the Report are: 

SIBL 
- Section 7(4) advising CIMA of changes to s6(4) information within 7 days 

- Section 13(2) filing of audited accounts and certificates of compliance  
 

Securities Investment Business (Code of Business) Regulations, 2003 

- Section 4(1) adequate professional indemnity, professional liability and business 

disruption insurance 

- Section 10 advertising content and format 

- Section 26 proper controls for managing client monies 

- Section 27 safeguarding client assets 

- Section 29 segregation of assets 

- Section 33 and 34 reconciliation of client accounts 

Securities Investment Business (Financial Reporting Standards) Regulations, 2003 

- Section 6 adequate accounting records and internal controls 

- Section 7 reconciliations  



2.4 The Controllers’ assessment of the financial position of the Company is that there is a substantial 

risk that it is or will soon become insolvent.  The Controllers’ review of the assets and liabilities, 

including potential liabilities that arise from certain share loan transactions that the Company 

entered into and for which it used client funds without their authority, projects a net deficit of 

$885,471.  

2.5 Furthermore, the Controllers have identified a number of instances, in particular involving certain 

clients, where they have indicated or threatened they are engaging legal counsel to advise them 

on obtaining their assets.  In the circumstances, the Controllers consider there is a real and 

imminent risk of a client bringing a claim against the Company whether in the Cayman Islands or 

in the United States to have its investments returned to it, or petitioning in either jurisdiction for 

the appointment of a liquidator/trustee over the Company. There is a risk that the clients could 

claim to be creditors of the Company with standing to wind up the Company or bring claims for 

return of funds, and a real risk that a claim or application may be made in either the Cayman Islands 

or the United States, where Interactive Brokers is located, for their assets or for the winding up of 

the Company. 

2.6 The impact of such a claim or application is that it would increase the strain on financial resources 

that the Company is projected to face.  The assets of the Company may be eroded by legal costs 

defending such claims, even where such claims lack merit or are unsuccessful.  In addition, if claims 

are initiated this could allow a single client to gain an unfair advantage. 

2.7 The Controllers recommend that the Authority present a petition to wind up the Company, and at 

the same time the Controllers, in conjunction with the Authority, apply for a provisional liquidation 

order to be made. This would permit the investigations to continue as to whether a sale of the 

healthy parts of the Company is possible, while ensuring no claims could be brought against the 

Company without leave of the Court.  The petition to wind up, although a pre-requisite for a 

provisional liquidation application, would be stayed until such time as the Controllers were in a 

position to determine the solvency and viability of the Company.   

  



3. Background  

3.1 The Company was incorporated in the Cayman Islands on 19 September 2012.  On the date of its 

incorporation, 1 share was issued to MG Management Ltd. representing 100% of the issued shares 

capital of the Company.   

3.2 The Register of Members of the Company indicates that on the same day the Company issued 667 

ordinary voting shares for $20,325.21 to Jamal Young and 333 ordinary voting shares for 

$10,162.60 to Colin Wilson.  Subsequently on 10 April 2013, Mr. Young transferred 510 of his shares 

for $15,541.02 to Richard Ellison and 157 shares for $4,784.19 to Mr. Wilson.  The current 

shareholding of the Company is Mr. Ellison with 510 ordinary voting shares and Mr. Wilson with 

490 ordinary voting shares.  

3.3 As at the date of incorporation, Mr. Wilson was appointed a director and secretary of the Company 

and Mr. Young was appointed a director.  On 10 April 2013 Mr. Young was replaced by Mr. Ellison. 

3.4 The Company was granted a Securities Investment Business – Full License (Broker Dealer) by the 

Authority on 4 December 2013, pursuant to the then Securities Investment Business Law (2011 

Revision).   

3.5 Copies of the Company’s corporate documents appear at Appendix 10. 

3.6 The Company states on its website onetradex.com it is the Cayman Islands’ only fully-licensed 

Broker Dealer that offers online discount trading services to individual investors, traders, hedge 

fund managers, and family offices.  In addition the website states “The Company offers the most 

competitive online trading prices of any offshore broker worldwide with no custody or management 

fees, $5,000 minimum opening balance offer and low trade commissions.  Its easy-to-use trading 

platform is available through your desktop (OTX), web browser (OneTRADEx), and mobile device, 

providing investors the ability to trade across global markets” 

3.7 The Company’s Cayman Islands legal counsel was Appleby, which indicated to the Directors its 

intention to terminate its retainer last week.  Karen O’Brien of GCS is the Company’s MLRO and 

Compliance officer.  Mrs. O’Brien gave notice of her termination of contract on 19 July 2019, 

effective 18 August 2019. 

3.8 The Company’s auditor is Baker Tilly. 

3.9 The Company’s banker is Fidelity Bank. 



3.10 The Company’s primary custodian for its clients’ assets is Interactive Brokers.  Interactive Brokers 

is headquartered in Greenwich, Connecticut and has over 1,400 employees in its offices in the 

United States, Switzerland, Canada, Hong Kong, the United Kingdom, Australia, Hungary, Russia, 

Japan, India, China and Estonia. Interactive Brokers is regulated by the SEC, FINRA, NYSE, FCA and 

other regulatory agencies around the world.  Interactive Brokers conducts its broker/dealer 

business on over 125 market destinations worldwide.  In its broker dealer agency business, 

Interactive Brokers provides direct access ("on line") trade execution and clearing services to 

institutional and professional traders for a wide variety of electronically traded products including 

stocks, options, futures, forex, fixed income and funds worldwide.  Interactive Brokers Group and 

its affiliates execute over 828,000 trades per day. 

3.11 In addition to Interactive Brokers, the Company holds cash and securities with Beaufort Securities, 

Linear, MayBank Kim Eng Pte. Ltd, MayBank Kim Eng Securities (London) Ltd, Dolfin Financial (UK) 

Ltd ,  and Daniel Stewart & Co plc (in administration). 

3.12 Information on the Company’s client base has been difficult to obtain.  We were advised by the 

Authority that the number of clients that the Company had on its books (prior to the Authority 

imposing a moratorium on on-boarding new clients) was 299.  We were initially provided a list of 

441 clients.  Subsequently we were informed that this included closed accounts.  More recently we 

were advised that the current number of accounts are in fact 299, comprising of 288 held with 

Interactive Brokers and 11 held elsewhere.  A quick scan of the list of the 288 identified that two 

of the accounts are in the name of the Company.  We understand one account comprises client 

assets which are lent to Interactive Brokers and secured by cash of Interactive Brokers.  The 

Controllers are advised that pursuant to the arrangement with Interactive Brokers, they share 50% 

of profits Interactive Brokers earns on these lent securities.  The Controllers have not investigated 

this further in the limited time available to it. 

3.13 In addition, the Controllers are advised that 17 accounts with Interactive Brokers have zero or 

nominal / negative balances which we are advised by the Directors that Interactive Brokers have 

requested the Company close.  Therefore based on this, the current number of active accounts are 

282.  

3.14 With regard to the information that the  Directors have provided on the 299 client accounts, the 

following demographics apply: 

The clients have addresses from 51 countries.   

Those resident in the Cayman Islands comprise 192 (64%).  The country with the second largest 

client base (by number of accounts) is Belize with 12 (4%).  Panama is third with 8 (3%). 



Individual or joint account holders comprise 226 of the clients (76%).  Corporate clients 

comprise 64.  The final nine are trust or LLC clients. 

There are 19 clients that hold balances with a value in excess of $1,000,000 with the largest 

account holder holding $16.7 million. 

66 clients have balances with values in the range of $100,000 to $1,000,000.  The remaining 

214 clients have balances less than $100,000.  

  



4. Breaches of the Securities Investment Business Law and Related 

Regulations  

4.1 In the limited time available, and based on the documents and information that has been made 

available to them up to the time of the Report, the Controllers have identified a number of 

breaches of the SIBL and respective regulations.  It is very possible that there are other breaches 

of the SIBL that have not been identified, and the failure to mention them in the Report should not 

be implied to mean the breaches have not occurred or will not be identified after the issuance of 

the Report. 

SIBL 

Changes in Information  

4.2 Pursuant to Section 7(4) of the SIBL, the Company is required to advise the Authority, within 7 days, 

of any changes to the information it provided to the Authority when applying for licensing pursuant 

to Section 6(4).  We have not had an opportunity as at the time of the Report to review the 

documents the Company filed with the Authority pursuant to Section 6(4) when they applied for a 

securities investment business license.  However, we have received the list of parties that the 

Authority provided to the Controllers to conduct a conflict check, and we have assumed that this 

is the most recent information that the Authority has on the Company.   

4.3 Upon the Controllers being appointed, they were informed that certain securities of the clients 

remained with Beaufort Securities, but that entity was in liquidation in the UK.  The Company was 

no longer using Daniel Stewart & Company Plc (which is in administration in the UK) for account 

services.  In addition, they no longer were using Capital Financial Ltd., SECZ, for cash accounts.  

4.4 The failure to update the Authority of these changes is a breach of Section 7(4) of the SIBL. 



Audited Financial Statements 

4.5 Section 13 of the SIBL stipulates that a licensee is required to have its accounts audited annually.  

Pursuant to subsection (2), within six months of the end of a licensee’s financial year it shall forward 

to the Authority — (a) its audited accounts for the financial year just ended; and (b) a certificate of 

compliance with the provisions of this Law and any regulations made under this Law or the 

Monetary Authority Law (2018 Revision), signed by the licensee or if a company, a director of the 

licensee. 

4.6 Baker Tilly have been retained by the Company as its auditors.  To date, the Company has 

submitted to the Authority audited financial statements for the period of 4 December 2013 (the 

date of its license) to 30 June 2015 (“2015 Audited Accounts”).  A copy of the 2015 Audited 

Accounts appears in Appendix 2.  

4.7 The 2015 Audited Accounts were issued on 26 April 2019 by Baker Tilly, approximately 40 months 

after they were due to be submitted to the Authority.  The 2015 Audited Accounts offers a qualified 

opinion, for which the reason given is that: 

“…the Company has potentially breached the Securities Investment Business Law (2015 

Revised) during the period ended 30 June 2015 in respect of the unauthorised use of client 

funds.  The Cayman Islands Monetary Authority (“CIMA”) has been made aware of the breach.  

We are unable to obtain sufficient appropriate audit evidence so as to determine the 

probability or amount of the Company’s liability to any parties in respect of these breaches, if 

any, but the impact may be material to the Company’s operations.” 

4.8 Baker Tilly has advised the Controllers that they are not in a position to issue audited accounts for 

the financial years ended of June 2016, June 2017, and June 2018.  Furthermore, the Directors have 

verified in their annual Certificates of Compliance (see discussion further below) that they are 

deficient in not having filed the audited accounts.  The failure to file audited accounts annually and 

submitting them to the Authority within six months of the financial year end, is a breach of Section 

13 of the SIBL.  

4.9 The Controllers have received copies of Certificates of Compliance for the periods ending 30 June 

2015, 2016, 2017, all with a date provided of 20 May 2018.  In addition the Controllers have 

received a Certificate of Compliance dated 15 March 2019, which they assume is for the year ended 

30 June 2018.  Copies of the Certificates of Compliance appear in Appendix 3.  The failure to submit 

these within six months of the Company’s financial year end is also a breach of Section 13 of the 

SIBL, although the Controllers acknowledge that Certificates of Compliance have now been filed 

for all financial year ends.   



4.10 The Controllers have observed that there are differences in the deficiencies identified in the first 

three Certificates of Compliance and that filed on 15 March 2019.  In querying the Directors on 

these differences, the Controllers were advised that the most recent Certificate of Compliance 

dated 15 March 2019 should have referred to the accounts reconciliations remaining outstanding 

and that they were checking with Baker Tilly for the opinion on the controls.  These should have 

been disclosed as deficiencies in the Certificate of Compliance dated 15 March 2019, and the failure 

to do so, in breach of Section 13 of the SIBL. 

 
Securities Investment Business (Conduct of Business) Regulations 2003 (“SIB COB”) 

Insurance Obligations 

4.11 Section 4(1) of the SIB COB states that “A licensee shall at all times maintain insurance cover, at 
least- 

    i) Professional Indemnity; 

ii) Professional Liability of Senior Officers and Corporate Secretaries; and  

iii) Business Interruption;  

in an amount appropriate to the size, complexity and nature of the securities investment business 
of the licensee.”  

4.12 In August 2016 the Authority published a Statement of Guidance stating that it is generally 

expected that licensees will maintain at a minimum “the professional Indemnity insurance policy 

should have a limit of at least $1,000,000 for any one claim and $1,500,000 in aggregate.”  

4.13 The Controllers have been provided with copies of the Company’s current insurance policies.  The 

Company currently holds professional indemnity and professional liability insurance coverage to a 

limit of at least $1,000,000 for any one claim and in aggregate.  The Controllers observe that this is 

less than the minimum that the Authority expects its licensees to obtain.  A copy of the Insurance 

Due Diligence Document 2019 provided by Assured Partners London (the insurance broker) 

providing a brief overview of the cover provided by the professional indemnity and professional 

liability policies appears in Appendix 4.    

4.14 As at the date of the Controller’ appointment, they were informed that the premiums of $16,800 

were due 31 July 2019.  The Controllers have provided their instructions for the premiums to be 

paid.   



4.15 In addition, the Controllers have, on 28 July 2019 written to the insurance broker Assured Partners 

London and put it on notice of potential claims pursuant to the terms of the professional indemnity 

and professional liability insurance policies. 

4.16 The Company’s business interruption insurance is held with British Caymanian and is for $50,000. 

This policy appears in Appendix 5.  

4.17 As discussed above, the Controllers observe that the professional indemnity and professional 

liability insurance coverage is less than the minimum that the Authority expects its licensees to 

obtain pursuant to the Statement of Guidance.  In addition, in light of the assets under 

management, not less than $80 million, the coverage appears insufficient.  The Company is 

accordingly in breach of Section 4(1) of SIB COB.  

Misleading Advertising  

4.18 Section 10 of SIB COB sets out the legal requirements for the content and format of advertising, 

and in that regard, any statement, opinion or forecast.  

4.19 Section 10 outlines a number of provisions that a licensee needs to comply with in this regard.  We 

do not propose to repeat them here.  However, the underlying principle of the legislation is that it 

is the responsibility of the licensee to ensure that the content of any advertising circulated to 

promote the Company is not misleading and does not present information in a way that it is likely 

to be misunderstood. 

4.20 Upon reading the information published on the Company’s Website and in its promotional 

material, it identified a reference to the Company having been “vetted by FINRA and CFTC”.  Copies 

of the content on the Company’s website and promotional material referencing this wording 

appears in Appendix 6.  

4.21 Notably, the US legal counsel who the Controllers retained to review the Interactive Brokers 

Consolidated Account Agreement executed on 5 October 2012 (which the Directors have 

represented defines the terms of their accounts with Interactive Brokers) (“Interactive Brokers 

Agreement”), observed this same language on the Company’s website.  They informed the 

Controllers that they conducted searches of FINRA, CFTC and other regulatory bodies in the United 

States and found no reference of any kind to the Company nor to any of the Directors or 

employees, having been vetted by these bodies.  

4.22 In addition, upon reviewing the Interactive Brokers Agreement, US legal counsel concluded that 

the Securities Investor Protection Corporation’s (“SIPC”) protection for a maximum coverage of 

$500,000 "for each client securities account" referenced on the Company’s website and 



promotional material was also misleading.  They explained that, although the introducing 

agreement between Interactive Brokers and the Company is not consistent with the securities 

industry standard “fully disclosed clearing agreement,” the underlying clients of the Company are 

not “disclosed” to Interactive Brokers and their securities are, for all relevant purposes, comingled 

with the securities of all other customers of the Company.  Even to the extent that separate sub 

accounts may have been established for each client, the Interactive Brokers Agreement clearly 

provides that they are maintained for “convenience” only.  For this reason, there is the possibility 

that the relevant SIPC protection provided is a grand total of $500,000 and not $500,000 for each 

client.  A copy of the Interactive Brokers Agreement appears in Appendix 7.  

4.23 The Directors dispute the above view and have proffered additional information, including 

communications the Directors had with Interactive Brokers and the SIPC, which they consider 

supports their basis for disclosing on their website and promotional material that clients would 

have the benefit of SIPC insurance coverage of $500,000 for each client.   This further information 

was brought to the attention of US legal counsel and their view is that the Interactive Brokers 

Agreement is internally inconsistent. US legal counsel advises that on one hand, the IB client 

account seems to operate as an omnibus account.  However, there is specific language disclaiming 

omnibus account status unless the introducing broker is a broker dealer registered with the US SEC.  

Moreover, because the underlying “client” is not identified (by name, etc.) on the books of the 

clearing firm, in the event of the bankruptcy and liquidation even of the clearing broker (emphasis 

added), it is likely that so-called SIPC financial protection would be limited to an aggregate 

$500,000 limitation for all such clients of the clearing broker, rather than $500,000 per unidentified 

introduced customer.  US legal counsel explains that the litigation involving Bernard Madoff may 

be instructive on this issue.  On this basis, the risk that US legal counsel raised regarding the SIPC 

insurance coverage appearing to apply to one instance of $500,000 and not $500,000 for each 

client, still remains. 

4.24 The Controllers have not conducted a full investigation into the Company’s marketing material, 

however, based on the above, one incident, and perhaps two incidents, have been identified.  

Accordingly, the Company is in breach of Section 10 of SIB COB by issuing misleading statements 

on its website.  

 

 

 

 



Proper Controls for Managing Client Monies 

4.25 Section 26 of the SIB COB stipulates that a licensee shall establish and maintain adequate records 

and internal controls in respect of a mandate under which the licensee may control a client’s assets 

or liabilities.  In this respect the Authority has issued a Statement of Guidance on Client Assets, 

Money and Safekeeping – Securities Investment Business.  The Controllers obtained a copy of the 

Company’s Operational Policies & Procedures Manual effective 1 November 2013 (Revised 4 

October 2018) (“OPPM”) and requested the Directors to identify how the OPPM complied with the 

regulations and guidance.  A copy of the OPPM appears at Appendix 8.  

4.26 The response from Mr. Ellison was: 

“I will be quite frank on this, there are likely going to be some discrepancies between the 

following: 

1. SIBL requirements and SOGs 
2. Our manuals  
3. Our operating practices. 

 
Obviously this doesn’t put us in the best light but it is also a comment on the manner in which 

we were licensed. We had external help in a number of areas for our manuals but as directors 

we are ultimately responsible for them and the conduct of OTX staff who for most of our history 

were the directors until Paul was hired.  We have updated them over time when we became 

aware of items that should be changed.  That being said the manuals were written prior to our 

licensing and submitted for review by CIMA as part of the licensing process.  It probably would 

have been beneficial to have had someone reviewing the manual grade it and let us know the 

areas that were deficient.  Looking back I am not 100% certain how carefully our submission 

was reviewed.  As it was we started life as a company thinking the documentation we had 

submitted to CIMA was in compliance with what would be required of us. 

We have had multiple inspections by CIMA teams starting in 2014 and until the inspection in 

2019 the only areas that were ever looked at were KYC, AML and client onboarding.  In 2019 a 

number of other areas were identified and we have been adjusting what we do to try and match 

what is required. 

In terms of our documentation I believe I mentioned and if not I should have in our meeting on 

Friday that one of the areas we had identified as a priority along with getting our audits and 

client reviews done, was to page turn the manuals against the SIBL & SOGs and then adjust our 

practices to match. 



The manuals at this point need to be updated paragraph by paragraph as you say to remove 

anything extraneous that doesn’t add value to our process and add the required elements from 

the SIBL & SOGs plus any other law and regulatory guidance that is applicable.  We then need 

to adjust our process to match these requirements”1. 

4.27 Accordingly, the Company is in breach of Section 26 of the SIB COB. 

Safeguarding of Client Assets 

4.28 Section 27 of the SIB COB requires that a licensee ensures that it secures adequate protection for 

assets belonging to a client when it is accountable for them. 

4.29 As discussed in reference to compliance with Section 13 of the SIBL, Baker Tilly qualified its audit 

opinion for the 2015 Audited Accounts in respect of unauthorised use of client funds.  In addition, 

in Section 5 of the Report, where we discuss the liabilities of the Company, we identify an instance 

where client monies were transferred without appropriate authority.  The Company is in breach of 

Section 27 of SIB COB. 

Segregation of Client Funds 

4.30 Section 29 of the SIB COB requires that a licensee ensures that where assets belonging to a client 

are held with a custodian, the custodian’s records show clearly that the assets belong to one or 

more clients of the licensee. 

4.31 In note 8 to the 2015 Audited Accounts (discussed above), Baker Tilly reported that the cash and 

securities held by the Company with Beaufort Securities are held in an omnibus account for its own 

account and those of its clients.  The Controllers have not had an opportunity to conduct a detailed 

review of the account with Beaufort Securities but based on the description provided by Baker Tilly, 

it appears the Company is in breach of Section 29 of the SIB COB. 

4.32 As at the time of the Report, the Controllers are not in a position to ascertain whether the position 

is the same for the cash and securities held with Fidelity Bank, the bank for which original client 

monies are received and ultimately repaid to clients.   



4.33 In the case of Interactive Brokers, the Controllers are advised by US legal counsel that, pursuant to 

the Interactive Brokers Agreement, the cash and securities in the “consolidated” account are 

treated by Interactive Brokers as the property of the customers of the Company and not the 

property of the Company.  Therefore, in theory it appears that the cash and securities of the 

Company’s clients at Interactive Brokers could be segregated from those of the Company.  

However, there are two aspects that the Controllers have not had time to investigate and/or seek 

legal input on, which may cause this to not be the case:   

i) The first is that the Controllers observe that the Company holds assets in the sub-accounts 

(and therefore the “consolidated” account with Interactive Brokers).  As we discuss above 

in the discussion of compliance with Section 10 of the SIB COB, the Controller’s US legal 

counsel has advised that the underlying clients of the Company are not “disclosed” to 

Interactive Brokers and they are, for all relevant purposes, comingled with the securities 

of all other customers of the Company.  The Controllers have not had an opportunity to 

assess the impact of the fact that the Company has accounts that would be comingled 

with other customers, and what implications this has as regards segregation.  

ii) The second aspect is that the Controllers observe that segregation may be dependent on 

whether the cash flow and accounting for the funds deposited to and withdrawn from the 

Fidelity Bank account is segregated.  The Controllers have not had sufficient time to make 

inquiries or seek legal input on this aspect as at the time of the Report.      

4.34 The Directors dispute US counsel’s characterisation of the clients’ accounts as omnibus.  Their basis 

for this perspective has been forwarded to the Controllers’ US legal counsel.  As discussed in the 

section on Misleading Advertising at paragraph 4.23 above, the Controllers’ US legal counsel, view 

is that the Interactive Brokers Agreement is internally inconsistent, and advise that on one hand, 

the IB client account seems to operate as an omnibus account yet there is specific language 

disclaiming omnibus account status.  In order to obtain better clarification, US legal counsel has 

advised the Controllers to confirm the relationship with IB and to obtain copies of any dispositive 

agreements, which the Controllers have not had an opportunity to progress at the time of the 

Report. 

Reconciliations 

4.35 Sections 33 and 34 of the SIB COB require that the licensee shall, not less than every 5 weeks, or 

with the permission of the Authority, not less than every six months, perform a reconciliation of 

the assets it holds for clients and other reconciliations.  Section 7 of the SIB (FRS) (defined below) 

also requires reconciliations to be prepared.   



4.36 The Directors have verified in their Certificates of Compliance for the years 2015 through 2017 that 

it is deficient in this regard.  The Controllers are advised by the Directors that this remains to be 

the case and that this should have been disclosed in the Certificate of Compliance dated 15 March 

2019.  The Company is in breach of Sections 33 and 34 of the SIB COB and Section 7 of the SIB (FRS). 

 

Securities Investment Business (Financial Requirements and Standards) Regulations, 2003 

(“SIB (FRS)”) 

Adequate Accounting Records and Internal Controls  

4.37 Section 6 of the SIB (FRS) requires that a licensee maintain adequate and current accounting 

records.  Upon the Controllers being appointed, they were advised by Baker Tilly that the 

management accounts for the year ended 30 June 2016 were not complete.  This was affirmed by 

the Directors in various discussions with them.  In the days since the Controllers’ appointment they 

have been provided the 2015, 2016 and 2017 management accounts.  Our preliminary review of 

the 2016 and 2017 management accounts suggests that they are incomplete, and queries raised 

by the Controllers to date have not been satisfactorily addressed.   

4.38 As at the date of this report, the Controllers are not in a position to place any reliance on the 

management accounts for the purposes of determining the financial position of the Company or 

the basis on which transactions are accounted.  The Company is in breach of Section 6 of SIB (FRS). 

Prior Breaches Identified by the Authority 

4.39 For the sake of completeness, the Controllers have received and briefly read reports submitted by 

the Authority pertaining to prudential and on-site inspections on 26 to 30 May 2014, 6 March 2015 

and 17 to 21 October 2016. In these reports, several deficiencies were noted. 

- The Company has not submitted audited financial statements 

- The Company has failed to submit quarterly SIB Forms in a timely manner or at all 

- AML policy does not include a risk methodology and/ or was out of date 

- Minutes to Board meetings were not prepared 

- The Company did not hold sufficient insurance 

- Evidence of KYC reviews was not being maintained 



- Certificate of Compliance not submitted 

- The Company has failed to disclose that it is regulated by the Authority in all advertisements 

- Conflict reporting was not being reported to CIMA or discussed at Board Meetings 

- Disaster recovery planning was insufficient 

- Requirement to have a deputy MLRO was not being observed 

4.40 The first item, the failure to submit annual audited accounts, is addressed in the Report above.  

Some of the others, for example the submissions of Certificates of Compliance has since occurred, 

albeit not within the time required by the SIBL, but the last submitted on 15 March 2019 appears 

to have deficiencies.  Again this is mentioned above in the Report.  The Controllers have not had 

sufficient time to review some of the other deficiencies identified by the Authority and ascertain 

whether the Company is currently in compliance.  

4.41 The Controllers also observe that in the inspection reports several deficiencies were identified in 

the Company’s Anti-Money Laundering and Know Your Client practices.  The Controllers have not, 

in the limited time available, ascertained whether the above deficiencies remain or were 

addressed.   

Preliminary Conclusions 

 
4.42 Based on the analysis above, the Company is in breach of: 

SIBL 

- Section 7(4) advising CIMA of changes to s6(4) information within 7 days 

- Section 13(2) filing of audited accounts and certificates of compliance  
 

SIB(COB)R 

- Section 4(1) adequate professional indemnity, professional liability and business disruption 

insurance 

- Section 10 advertising content and format 

- Section 26 proper controls for managing client monies 

- Section 27 safeguarding client assets 



- Section 29 segregation of assets 

- Section 33 and 34 reconciliation of client accounts 

SIB(FRS)R 

- Section 6 adequate accounting records and internal controls 

- Section 7 reconciliations  



5. Investigation of Unauthorised Transactions 

5.1 One of the concerns which the Authority drew to the Controllers attention was the unauthorised 

use of client funds (the “2015 Share Loan Transaction”) that caused Baker Tilly to qualify the 2015 

Audited Accounts.  

5.2 Specifically, note 7 of the 2015 Audited Accounts states that: 

“During the period ended 30 June 2015, the Company generated revenue amounting to 

USD290,279 that originated through a stock loan agreement between the Company and a third 

party which had entitled the Company to commission income, which includes a profit share 

component, from the sale of shares that were the subject of the stock loan agreement.  

The shares that were sold to generate the abovementioned revenue were acquired by the third 

party under a stock loan agreement with an individual.  An amount of USD707,124 being the 

unpaid portion of the third party’s share in the profit on the arrangement, was payable to the 

third party at 30 June 2015 and is included in trade payables on the statement of financial 

position. 

The stock loan extended to the third party, which amounted to USD1,344,750, was funded by 

the Company through the temporary use of another client’s funds held by the Company without 

that client’s knowledge or permission.  The use of the client’s funds in this manner was in 

contravention of the Securities Investment Business Law (2015 Revision) Conduct of Business 

Regulations section 40”.   

5.3 Baker Tilly explain in their qualification of opinion that it arises due to the breach of the SIBL and 

that they:  

“were unable to obtain sufficient appropriate evidence so as to determine the probability or 

amount of the Company’s liability to any parties in respect of these breaches, if any, but the 

impact may be material to the Company’s operations”.    

5.4 As one of the matters that the Authority directed the Controllers to investigate was the financial 

positon of the Company, the Controllers undertook a review of the 2015 Share Loan Transaction 

with the objective to ascertain:  

i) Whether it was possible to determine the probability or amount of liability the Company 

was exposed to as a result of the share loan transaction identified in the 2015 Audited 

Accounts; 

ii) Whether there were similar share loan transactions in subsequent years; and, 



iii) Whether there was a risk that client funds were improperly used to fund the share loan 

transactions.  

The Share Loan Transactions 

5.5 A share loan refers to shares of common or preferred stock that are used as collateral to secure 

a loan from another party.  In the case of the Company, the stock loan transaction was evidenced 

by a stock loan agreement between the Company and a third party, StockLoan Solutions, LLC 

(“SLS”).  The agreement entitled the Company to commission income from the sale of shares that 

were the subject of the stock loan agreement.   

5.6 SLS provides the following description on how stock loans work on its website: 

“Our revolutionary new securities lending program called StockLoan 101 is a non-recourse loan 

against shares of non-marginable securities.  The stock loan amount is dependent on 

characteristics of the collaterized security including number of shares, price, volatility, and 

other criteria. 

Simply transfer your stock to us and agree to make quarterly interest payments during the life 

of the loan, and in exchange, we provide you with a loan against the value of your stock.  Once 

you fully repay the stock loan, your stock will be transferred back to you. 

All of our stock loans continue to give our clients safe and completely confidential access to the 

underlying value of their securities even when they cannot be sold.  For people who need access 

to capital quickly when they cannot sell their stock, a stock loan is ideal.” 

Use of Client Funds 

5.7 Our inquiries into the 2015 Share Loan Transaction has determined that the source of the monies 

advanced to SLS in order to facilitate the loan transaction was client funds used without the client’s 

knowledge or permission.  Baker Tilly provide details in their letter to CIMA dated 7 March 2019 

(“Baker Tilly March 2019 Letter”).  A copy of the Baker Tilly March 2019 Letter appears at Appendix 

9.   

5.8 Specifically, in the Baker Tilly March 2019 Letter, Baker Tilly summarise the transaction as follows: 

“As part of our testing of the financial period ending 30 June 2015, we have noted transactions 

involving the use of client funds to facilitate stock loan transactions with other parties 

unrelated to the clients whose funds were used (see details below) and without the client’s 

knowledge or approval.  The clients’ funds were loaned to the other parties and stocks were 



taken as collateral by the Company to secure the loans.  We noted one such transaction in 

2015. 

…. The specific transaction referred to above was facilitated by the Company in conjunction 

with a United States based company called Stock Loan Solutions.  Stock Loan Solutions in turn 

had a similar arrangement with a director of DS Healthcare Group for the same securities.  

Based on our online research, allegations of misconduct in relation to the director of DS 

Healthcare involving securities transactions that may include these stock loan transactions 

have been made.  The Company’s management has represented to us that at the time of the 

transaction, they did not believe they were facilitating any potentially questionable activity and 

were simply acting as broker to facilitate transactions on behalf of their client.” 

5.9 We have set out our analysis of 2015 Share Loan Transaction below. 

5.10 Based on the working documents that Baker Tilly has provided to the Controllers, in support of the 

2015 Audited Accounts, the following activity took place: 

i) On 23 June 2015, the Company advanced $1,344,750 to SLS to enable SLS to provide a 

loan to Daniel Khesin (the CEO of DS Healthcare Group (“DSKX”)) in exchange of 825,000 

DSKX shares owed by Mr. Khesin. 

ii) The funds advanced by the Company to Mr. Khesin in fact belonged to  

  The source of these funds was the client’s sub-account with 

Interactive Brokers, which had been paid by the Company into a designated “segregated” 

USD bank account 2014-4077 held at Fidelity Bank.  Based on the Controllers’ inquiries 

into this account to date, the “segregated” USD bank account at Fidelity Bank is a sub-

account held by and under the control of the Company.  The Controllers have not, in the 

limited time available to them, determined whether the activity in the account is 

appropriately segregated from the Company’s operating account. 

iii) The shares were transferred from Mr. Khesin onwards to SLS which deposited the shares 

with the Company (ultimately held at Beaufort Securities).   

iv) The shares were sold by the Company through Beaufort Securities over a few days.  The 

loan was repaid on 25 June 2015 and the funds were returned from Beaufort Securities 

on 3 July 2015 into the Company’s operating account held at Fidelity Bank.   

v) The commission the Company earned for its participation in the 2015 Share Loan 

Transaction was 15% of the loan value.       





requested a court appointed monitor to perform the Board of Directors function. Shareholders 

signed voting transfer agreements to provide Mr. Khesin with majority vote to regain control 

of the Company to resume normal business operations and restore investor confidence.  On 

April 15, 2016, the Court denied the temporary restraining order and held that Daniel Khesin 

was the controlling shareholder.  Pursuant to his controlling shareholder status, Mr. Khesin 

terminated the Board of Directors and as the sole remaining director, Daniel Khesin, agreed to 

act as the President, interim Chief Executive Officer and as controlling shareholder, and further 

agreed to appoint three new board members”. 

5.15 In the time available to the Controllers, they have not had an opportunity to investigate whether 

the 2015 Share Loan Transaction was involved in the illegal actions alleged against Mr Khesin.  The 

position of the Directors is that they were not aware of the allegations at the time of the 2015 

Share Loan Transaction.  

5.16 The Controllers have sought legal input from their Cayman legal counsel on the probability that the 

Company has a liability or potential exposure to a claim for the commissions the Company earned 

using unauthorised client funds.  Cayman legal counsel has not had an opportunity as at the time 

of the Report to conduct a comprehensive legal analysis of the 2015 Share Loan Transaction.  

However, their initial observations were that there was nothing in their reading of the client’s 

agreement with the Company that permitted the Company to use client funds without its 

authority, or to make a profit on those funds.  In light of this, there is a real risk that the Company 

is accountable to for the profit it made using the client's funds arising out of the 

2015 Share Loan Transaction.  It would then be a matter for whether it demanded 

that the commission be paid to it, but in the interim it is a potential liability of the Company to 

. 

5.17 The Controllers have seen a letter from the Company’s legal counsel, Appleby to 

notifying him of the unauthorised use of his funds.  has confirmed receipt of that letter.  

The Directors have stated they have been in recent communications with and that he is 

willing to sign a release with regard to the unauthorised transfer.  Legal counsel for the Controllers 

has been instructed to review the Appleby’s communication and other documentation surrounding 

the transaction, and determine whether additional information needs to be conveyed to 

with regard to accounting for the transaction and to draft an appropriate release for execution.  

The Controllers’ legal counsel has advised that any release would be subject to the Controllers 

being satisfied that (1) has taken legal advice on the matter or (2) understands that he 

has a potential claim and has waived his right to take legal advice.   Until the release is executed, 

the Controllers are of a view it is prudent to provide for the profit/commission earned by the 

Company as a potential liability. 



Further Stock Loan Transactions 

5.18 Taking into account the potential liability that may arise from the 2015 Share Loan Transaction, the 

Controllers sought to verify if any other stock loan transactions took place and whether the 

Company also used client funds, without their authority, in those circumstances.  

5.19 The Controllers requested from the Directors a list of all stock loan transactions conducted by the 

Company and were provided the following: 

 

5.20 In the limited time available to the Controllers, and the delays in obtaining information on the 

transactions from the Directors, the analysis that the Controllers have been able to conduct is set 

out below.   

The NXT-ID Inc. Transaction 

5.21 On 10 March 2016, the Company advanced $195,000 to SLS.  Based on information provided by 

Baker Tilly, we were informed that these funds were used by SLS to provide a loan to the CEO of 

NXT-ID Inc. (“NXTD”), Mr. Gino Pereira, in exchange of 650,000 NXTD shares owned by Mr. Pereira. 

5.22 The funds advanced by the Company were sourced from money held in the “segregated” USD bank 

account 2014-4077 at Fidelity Bank which had a balance of $543,618.18 on 9 March 2016.  At the 

time of the Report, the Controllers have not been able to determine whether the funds were 

derived from one particular client, or clients, or from the amalgamation of client funds generally.   

The Controllers have not been provided any evidence that a client authorised the use of its funds 

in the Fidelity Bank account at the time of the transaction to fund a share loan transaction.  The 

Controllers believe it is likely, in light that this transaction is similar to the 2015 Share Loan 

Transaction, that the Company utilised unauthorised client funds for the transaction. 

5.23  The Directors dispute that the Company utilised unauthorised client funds for the NXTD 

transaction.  They state that there were non-client funds in excess of the $195,000 in the 

“segregated” USD bank account 2014-4077 at Fidelity Bank.  As at the time of the Report, the 

Controllers have been unable to verify whether this is accurate.    



5.24 Interestingly, the Directors accept that the SIB COB stipulates that when a licensee’s funds are paid 

into a client’s account, the funds are to be treated as client funds.  However, their positon is that 

once those funds leave the client’s account, they cease to be client funds.  Specifically, they state: 

“I believe in cases where firm funds are in a client money account they are treated as client 

funds, however once these funds leave a client money account they do cease to be client 

funds”.  

5.25 The Controllers have not, in the time leading to the issuance of the Report, been able to confer 

with legal counsel on the positon the Directors have put forward.  However, Section 46 of SIB COB, 

which deals with when client money is no longer client money, makes no mention of the above 

position.  In fact it would not fit with all of the protections stipulated in the SIB COB pertaining to 

client funds if, a licensee would be able to get around those protections by simply paying the 

client’s funds out of a client’s money account without its authority.  In the circumstances, unless 

and until they receive legal advice to the contrary, the Controllers remain of a view that that the 

Company utilised unauthorised client funds for the NXTD transaction.   

5.26 The shares were transferred from NXTD to SLS which deposited the shares with the Company 

(ultimately held at Beaufort Securities). 

5.27 The shares were sold by the Company through Beaufort Securities over the course of five days. 

5.28 The Company shared in 17.5% of the loan being $14,159 gross and a share of the net proceeds 

from the shares receiving $19,570.  The Company also received a base fee of $40,000, according to 

the reconciliation provided by the Directors on the same transaction, for a total revenue earned 

was $73,729. 

5.29 We are advised by the Directors that the loan was repaid on 15 March 2016, and that the 

Company’s profit was paid into their account at Beaufort Securities.  We note that the proceeds 

were received from Beaufort Securities into the Company’s operating account at Fidelity Bank on 

4 April 2016. 

5.30 A flowchart showing the flow of funds in respect of the NXTD transaction is as follows: 

 



5.31 We discuss the preliminary view of our legal counsel on the legal impact of the Company’s 

unauthorised use of client funds.  It would appear that in conjunction with this transaction, there 

is also a real risk that the Company is accountable to one or more clients for the accounting of the 

commission earned by the Company.  It would then be a matter for the client or clients whether 

they demand that the commission be paid to them, but in the interim it is a potential liability of 

the Company to parties unknown. 

Loans of Iao Kun Group Holding Company Limited Shares 

5.32 During the months of June and July 2016, the Company advanced funds totalling $989,326.80 to 

SLS over the course of four transactions.  Based on information provided by Baker Tilly, we were 

informed that these funds were used by SLS to provide various loans to an individual called Kam 

Shan Sin, in exchange of 1,742,744 shares of Iao Kun Group Holding Company Limited (“IKGH”).  It 

is not clear who Kam Shan Sin is in relation to IKGH as that the date of this report. 

5.33 The four transactions are set out below: 

i. First transaction $224,750.00 for 317,500 shares: 

a. The funds advanced by the Company for the first of four transactions relating to a 

loan for 317,500 IKGH shares held by Kam Shan Sin were sourced from the 

“segregated” USD bank account 2014-4077 at Fidelity Bank on 16 June 2016.  In the 

time available to them, the Controllers have not identified what client or clients’ 

funds specifically sourced the transaction.  The Controllers have not been provided 

any evidence that a client authorised the use of its funds in the Fidelity Bank account 

at the time of the transaction to fund a share loan transaction.  The Controllers 

believe it is likely, in light that this transaction is similar to the 2015 Share Loan 

Transaction, that the Company utilised unauthorised client funds for the transaction. 

ii. Second Transaction $221,457.50 for 395,282 shares: 

b. The funds advanced by the Company for the second of four transactions relating to a 

loan for 395,282 IKGH shares held by Kam Shan Sin were sourced from the 

“segregated” USD bank account 2014-4077 and the Company’s operating USD bank 

account 1010-8173 at Fidelity Bank on 24 June 2016.  In the time available to them, 

the Controllers have not identified what client or clients’ funds specifically sourced 

the transaction.  The Controllers have not been provided any evidence that a client 

authorised the use of its funds in the Fidelity Bank account at the time of the 

transaction to fund a share loan transaction.  The Controllers believe it is likely, in 



light that this transaction is similar to the 2015 Share Loan Transaction, that the 

Company utilised unauthorised client funds for the transaction. 

iii. Third Transaction $240,125.00 for 452,830 shares: 

c. The funds advanced by the Company for the third of four transactions relating to the 

loan for 452,830 IKGH shares held by Kam Shan Sin originated from the Company’s 

operating USD bank account 1010-8173 at Fidelity Bank on 8 July 2016. 

iv. Fourth Transaction $302,994.30 for 577,132 shares: 

d. The funds advanced by the Company for the fourth of four transactions relating to 

the loan for 577,132 IKGH shares held by Kam Shan Sin originated from the 

Company’s operating USD bank account 1010-8173 at Fidelity Bank on 22 July 2016. 

5.34 The shares were transferred from IKGH to SLS which deposited the shares with the Company 

(ultimately held at Beaufort Securities). 

5.35 The shares were sold by the Company through Beaufort Securities during the period June to August 

2016.  We are advised by the Directors that the loans were repaid on 23 June 2016, 29 June 2016, 

19 July 2016 and 1 August 2016.  The proceeds were received from Beaufort Securities into the 

Company’s operating account held at Fidelity Bank on 5 July 2016, 21 July 2016, 1 August 2016 and 

18 August 2016. 

5.36 The Company shared in 17.5% excess of the loan and a share of the net proceeds of the sale of the 

shares over the course of four transactions.  The total commission earned and profit earned by the 

Company specifically was $136,957.62 and $144,983.65 respectively over the four transactions. 

5.37 A flowchart showing the flow of funds in respect of the IKGH transactions is as follows: 

 



5.38 We discuss the preliminary view of our legal counsel on the legal impact of the Company’s 

unauthorised use of client funds.  It would appear that in conjunction with this series of transaction, 

there is also a real risk that the Company is accountable to one or more clients for an accounting 

of the commission earned by the Company.  It would then be a matter for the client or clients 

whether they demand that the commission be paid to them, but in the interim it is a potential 

liability of the Company to parties unknown. 

Exposure of the Company from Share Loan Transactions 

5.39 In order to assess the potential exposure that the share loans transactions may have on the 

Company, with a view to quantifying the potential liability that the Company may have to clients 

for assets it used without their authority, the Controllers obtained a schedule from the Directors 

of all revenue earned from stock loans from the financial periods ending June 2015 to June 2018.  

This is shown below: 

 

5.40 As at the time of the Report, the Controllers had not been able to reconcile the above schedule to 

the management accounts for 2015 through to 2017. 

5.41 When probed by the Controllers, the Directors advised that the share loan transaction revenue was 

not accurately and properly categorised in the management accounts.  

5.42 The Controllers are aware that the above schedule is not accurate.  In paragraph 5.28 above, we 

observe that the revenue on the NXTD transaction was $73,729.  The revenue that is reported in 

the above schedule is $32,191.  This would represent a variance of $41,538.  



5.43 We also observe that, at least with respect to the IKGH transactions, some of the transactions were 

sourced from the Company’s operating account.  The Controllers have not, at the time of the 

Report, had an opportunity to determine whether the Company’s article of incorporation and/or 

license permits the Company to enter share loan transactions, and if so, whether such transactions, 

and others it undertook5, are appropriate given its financial resources. 

Other Relevant Information 

5.44 Of concern to the Controllers is that Baker Tilly in the Baker Tilly March 2019 Letter made the 

following statement: 

“Management has represented to us that no other transactions of this nature have occurred, 

however we have yet to commence our audit of subsequent years so we have not yet verified 

this representation.” 

5.45 Based on the above analysis, the Controllers have identified further transactions after 2015 where 

funds were transferred without the clients’ authority.  The Controllers are concerned that the 

Directors/management may have misrepresented the position to Baker Tilly. 

Preliminary Conclusions: 

5.46 Whilst we have not had sufficient time to investigate the share loan transactions fully, our 

preliminary analysis shows that: 

a) The 2015 Share Loan Transaction, the NXTD transaction and portions of the IKGH 

transaction were sourced from client funds held in the USD “segregated” bank 

account held at Fidelity Bank.   

b) The monies used for the 2015 Share Loan Transaction were used without the 

authority of the client.  In the time available to them, the Controllers have not been 

able to identify what client or clients’ funds specifically sourced the NXTD and IKGH 

transactions.  The Controllers believe it is likely, in light that this transaction is similar 

to the 2015 Share Loan Transaction, that the Company utilised unauthorised client 

funds for the NXTD and IKGH transactions. 

The Controllers are aware that the Company also entered into at least one other transaction, which comprised of paying an upfront 

payment and then a 50-50 risk sharing of the sales. 



c) The Controllers have not been provided any evidence that a client authorised the use 

of its funds in the Fidelity Bank account at the time of the transactions to fund a share 

loan transaction. 

d) The Controllers’ Cayman legal counsel has not had an opportunity as at the time of 

the Report to conduct a comprehensive legal analysis of the 2015 Share Loan 

Transaction.  However their initial observations were that there was nothing in their 

reading of the client’s agreement with the Company that permitted the Company to 

use client funds without its authority and the Company could be liable to account for 

any profit or commissions earned by the use of the client’s assets. 

e) As a result, there is a real risk that the Company is accountable to for 

the funds that it improperly used for the 2015 Share Loan Transaction, including an 

accounting of the commission earned by the Company.  This also applies to the client 

funds improperly used in the NXTD and IKGH transactions.  It would then be a matter 

for and the other clients whether they demanded that the 

commission be paid to them, but in the interim it is a potential liability of the 

Company to and the clients. 

f) The Directors have stated that the revenues earned on the share loan transactions 

amounts to $851,396.  We are aware this may be understated as demonstrated by 

the NXTD transaction, but it also includes revenue that might rightly be accountable 

to the Company (as some Company funds may have sourced the share loan 

transactions). 

g) The Controllers’ legal counsel have advised that the only amounts for which the 

Company is potentially exposed is for any losses to the client's account (i.e. amounts 

not put back to make the client whole) and any profit or commission earned.  The 

Controllers are unaware of any circumstances, pertaining to the share loan 

transactions, where clients were not made whole.  .Accordingly the only exposure for 

the Company is any profit or commission earned, and it is the Controllers conclusion 

that it would be prudent to provide for the full amount of profit and commission 

reported by the Directors, being $851,396, at this time for potential liabilities to 

clients. 

h) In addition, the Controllers conclude that the Company is in breach of Section 27 of 

the SIB COB, in that it failed to ensure it secured adequate protection for assets 

belonging to a client when it is accountable to them.   

 



6. Financial Position  

6.1 In its letter to the Controllers, the Authority directs the Controllers to investigate the financial 

positon of the Company and the state of its books and records.  In the prior sections, we identify 

the potential exposure to liability that the Company faces arising from the 2015 Share Loan 

Transaction and other share loan transactions, and the various breaches of the SIBL and related 

regulations identified by the Controllers.  

6.2 In this section, we try to incorporate the information discussed to date and other information 

collected from the Company from a financial perspective, with a view to addressing the financial 

position of the Company.  Although not the primary purpose, we will also be making comment, 

where applicable, to the state of the accounting records with which we were provided. 

Summary of Management Accounts 

 
6.3 We undertook to prepare a summary of the management accounts provided by the Company in 

order to construct a set of comparative summary balance sheets and profit & loss statements for 

the year ended 30 June 2016 and 30 June 2017, which are consistent with the format of the 2015 

Audited Accounts. 

6.4 However, we soon encountered a number of issues which make it difficult to prepare the summary, 

including: 

a) The trial balance provided for 2015 has amounts that cannot be easily reconciled to 

the figures appearing in the 2015 Audited Accounts.  As we only received the 

management accounts on 25 July 2019, we have not had time to raise this with Baker 

Tilly who may be able to assist. 

b) The capital accounts shown in the 2016 and 2017 management accounts do not 

appear to reconcile to the 2015 Audited Accounts and the amounts for capital 

contribution are different in all three years.  

6.5 In light of the above issues and the limited time available, we have not been able to verify the 

amounts presented in the summary below, nor satisfy ourselves as to their accuracy or fairness of 

presentation.  Moreover, we did not receive any management accounts for period ended 30 June 

2018 and 2019, thus we are only able to provide a summary up to June 2017. 

6.6 Notwithstanding the above, we have constructed a summary which we believe provides the 

appropriate context to the Authority regarding the financial position of the Company for 2015 to 

2017.  



Balance Sheet for the periods: FY June 2015, FY June 2016 and FY June 2017: 

 

 

 

 

 

  

ONETRADEX LTD
STATEMENT OF FINANCIAL POSITION

4 DECEMBER 2013 - 30 JUNE 2017

$ $ $
2015 2016 2017

ASSETS
Cash and cash equivalents 1,003,023 226,379 1,091,028

Prepayments and other assets 22,070 64,110 282,063

TOTAL ASSETS 1,025,093 290,489 1,373,091

LIABILITIES
Trade payables 707,124 116,347 1,182,256

Salaries payable 140,000 0 0
Accrued expenses and accounts payable 15,000 35,851 45,851

TOTAL LIABILITIES 862,124 152,198 1,228,107

EQUITY
Share Capital 1,000 1,000 1,000

Additional paid-in capital 118,382 112,670 133,792
Retained Earnings 43,587 143,002 154,194

TOTAL EQUITY 162,969 256,672 288,986

TOTAL EQUITY AND LIABILITIES 1,025,093 408,871 1,517,093



Statement of Comprehensive Income for the periods: FY June 2015, FY June 2016 and FY 
June 2017:  

 

   

6.7 We make the following observations with regards to the above summary: 

a) The commission on the 2015 Share Loan Transaction amounted to $290,279.  Without 

that transaction the Company earned revenue from 4 December 2013 to 30 June 

2015 of $128,105 and incurred a net loss of $246,692. 

b) The commission revenue for the 2016 and 2017 financial years is understated based 

on the list of revenue on the share loan transactions that the Directors provided.  In 

Section 5 of the Report we refer to the schedule of stock loan revenue that the 

$ $ $
22015 2016 2017

REVENUE
Stock loan commission income 290,279 103,243 0

Commission income 110,114 422,332 972,491
Corporate financial advisory 10,220 7,800 3,000

Administrative fees 7,771 32,564 18,641

TOTAL REVENUE 418,384 565,939 994,132

Cost of Sales
Commissions and data subscription fees (58,453) (102,856) (139,594)

GROSS PROFIT 359,931 463,084 854,537

OTHER INCOME
Trading income 7,519 (42,871) (7,452)
Interest income 4,364 15,657 24,456

TOTAL OTHER INCOME 11,883 (27,214) 17,005

ADMINISTRATIVE EXPENSES
Payroll expenses (209,923) (288,877) (712,876)

Advertising and promotion (32,834) (32,782) (24,068)
Professional fees (26,689) (15,891) (29,038)
Government fees (13,659) (33,652) (39,352)

IT expenses (12,899) (6,798) (3,304)
Rent expense (12,704) (7,776) (8,104)

Other expenses (19,519) (25,474) (43,607)

TOTAL ADMINISTRATIVE EXPENSES (328,227) (411,250) (860,351)

NET PROFIT FOR THE PERIOD 43,587 24,620 11,191

OONETRADEX LTD
SSTATEMENT OF COMPREHENSIVE INCOME

44 DECEMBER 2013 - 30 JUNE 2017



Directors provided totalling $851,396.  The amounts presented in the summary above 

total $393,522 ($290,279 in 2015 + $103,243 in 2016 + nil in 2017).  The Controllers, 

in the limited time available, have not been able to determine whether a re-

categorisation of revenue is needed or whether the amounts are not properly 

recorded.  However, it is evident based on the small net profits earned in 2016 and 

2017 that, had the share loan transactions not taken place, the Company would have 

suffered net losses. 

c) The Company’s healthy cash and cash equivalents balance in 2015 is due to the 

inclusion of monies lent with respect to the 2015 Share Loan Transactions. 

Current Financial Position    

6.8 As previously reported, the 2015 Audited Accounts are the only audited financial statements issued 

by Baker Tilly.  Management accounts have only been provided for the financial year ended 30 June 

2016 and 2017.  

6.9 As there are no current management accounts, or audited statements upon which the Controllers 

can rely, the Controllers have had to address the financial position of the Company by seeking 

representations of the Directors as to the assets, liabilities and the operational costs of the 

Company, and seeking to independently verify this information in the limited time available.   

6.10 The Directors have represented that the assets and liabilities attributable to the Company as at 25 

July 2019 is as follows. 



 

6.11 In respect of the above summary, the Controllers make the following observations: 

The Controllers have been able to verify all of the assets, with the exception of the securities 

held with Beaufort Securities and Jarvis Investment Management Ltd. (which are in fact held 

with Daniel Stewart & Co. plc (in administration)), with balances held in the Company’s name 

as at 25 July 2018. 

There are two payments that the Controllers have authorised and are pending in the Fidelity 

account, however these amounts currently are included in liabilities and when executed both 

balances will be adjusted. 

The balance for Beaufort Securities is the value of the BTTR stock that is scheduled to be 

transferred at month end to another custodian.  The other stocks held with Beaufort Securities 

that are also scheduled to be transferred do not have a value, and therefore no amount has 

been recorded.  Due to the omnibus nature of the account, the assets of Beaufort Securities 

are included as assets of the Company.  To the extent the assets are included in the Company’s 

balance sheet, there should be an offsetting trade payable for the assets due to clients which 

does not appear in the liabilities.  The Directors have represented that the assets referenced 

belong to the Company.  The Controllers have not had time to verify whether that is the case 

or not, but will accept it for the purposes of the financial position.  

Assets
Cash and other equivalents

Operating account 125,964$        
OTX Interactive Account (Master) 12,315$          
OTX Interactive Account (Proprietary) 33,346$          

171,625$        
Other Assets

Accrued Interest 33,806$          

Securities
Interactive Broker 67,645$          
Beaufort Securities Limited 20,103$          
Jarvis 26,218$          

113,966$        

Total Assets 319,397$        

Liabilities
Payables 47,753$          

271,644$        



The Directors have represented that the assets described as Jarvis (which are actually held 

with Daniel Stewart & Co plc (in administration)) are safe and not subject to insolvency risk.  

Based on these representations, the Controllers do not propose to make any allowance for 

such risk.  However, the Controllers have not been able to determine as at the time of the 

Report whether these assets belong to the Company or as an intermediary for clients.  To be 

prudent, the Controllers propose to record a liability for the assets for clients.  

While there have been approaches by a certain securities business to acquire a portion of the 

Company’s business with Interactive Brokers, these have not developed significantly since our 

appointment and therefore no value has been attributed to the potential sale of the business. 

The Directors have not attributed any value to fixed assets of the Company. 

As reported in Section 4 of the Report, the Controllers have notified the insurance broker 

Assured Partners of a possible claim.  No value has yet been attributed to that potential asset. 

In Section 3 of the Report, the Controllers were informed that 17 of the Company’s clients with 

Interactive Brokers had negative or zero balances, and that Interactive Brokers had requested 

that these be closed.  An amount of $200 has been provided to address the negative balances 

that the Company may need to pay.  

The Controllers have been able, subject to the comments made above and the discussion on 

litigation risks that follows below, to satisfy themselves as to the veracity of the liabilities 

provided by the Directors.  Appleby has advised they have incurred fees dealing with the 

appointment of Controllers and the handing over of the files to Ogier.  They advise they are 

holding $18,718.93 on trust, and that if the amount held on trust is insufficient they will cap 

their fees to that amount.  If their fees are less than the trust amount, they will arrange for 

this to be reimbursed.  Based on this information, no asset and no accrual has been recorded.  

The Controllers have been advised by the Directors that there is an amount owing from in 

the amount of $395,000.  This is the result of a trading loss on a short position and a review of 

costs and prior losses that should be allocated to .  The Directors have advised the 

Controllers that  had represented that they were going to make payment or post additional 

collateral however they informed the Company after the Controllers were appointed that they 

were unable or did not intend to make payment.  For this reason a receivable has not been 

recorded.  The Controllers will investigate the cost benefit of pursuing that asset. 

 

 



Litigation Risk 

6.12 During the limited time that the Controllers have been in place, they have become aware of various 

matters where the Company is currently in litigation or where there is a real risk of liability or claims 

against the Company.  We discuss these below: 

Unauthorised Use of Client Monies 

6.13 In Section 5 of the Report, we provided an analysis and preliminary conclusion on certain stock 

loan transactions of which that the Controllers have been made aware as a result of the 2015 

Audited Accounts and the Directors.  As a result of their analysis, the Controllers conclude that it 

would be prudent to provide for $851,396 at this time for potential liabilities to clients.   

Unauthorised Transfer of  Client 

6.14 Following the notification of their appointment to clients, the Controllers became aware of an 

allegation from that an amount of 20,900 Canadian Dollars had been transferred 

without authority to the Company’s proprietary account in November 2018.  The lack of authority 

arises as the account is in the name of and  however the original 

instructions were only from 6  The Company transferred the funds to its proprietary 

account, but then realised it needed joint approval.  The approval of was never received, 

and the funds had not been returned as at the time of the Controllers appointment. 

6.15 has also informed the Controllers that he has an asset purchase transaction closing on 6 

August 2019.  He explains that the asset purchase transaction is one of several transactions that 

close following his purchase transaction.  The funds in his client account are to be used as part of 

the funds he is proposing to use for the transactions.  If those funds are not available to him by 2 

August 2019, he will be in breach of his contract, which may cause him damage that he may seek 

from the Company.   



6.16 There is a risk of a liability to the and account of, at a minimum, 

20,900 CAD ($15,867.28)7, and potentially for greater depending on the risk of the breaches 

refers. 

Margin Calls by Linear Investments Limited 

6.17 Linear is a UK based prime broker with several offices globally. Linear is regulated by the Financial 

Conduct Authority in the UK. 

6.18 Linear wrote to the Controllers advising that the Company had a margin call due for payment on 

Monday 22 July 2019.  Subsequently Linear wrote to the Directors advising of a proposed margin 

call of $334,325.17.  The Directors have advised that no liability needs to be provided for, for the 

following reason: 

“The margin call has been waived by Linear and relates to a client position we are holding.  The 
account with Linear has been long fixed income and short cash for an extended period of time 
without issue.  If Linear were to issue a margin call that was going to be enforced we would 
issue a corresponding margin call to the to offset that action. 

Given the off balance nature (client position) of the balance, current coverage of the net short 
cash position at Linear and the waiver of the call by Linear senior management I do not believe 
that this can be considered to be an on balance sheet liability of Onetradex.” 

6.19 As at the time of the Report, the Controllers have not had time to review the position in detail.  The 

Controllers are, based on the above representations, not making a provision for the Linear margin 

call.  

7 USD:CAD exchange rate per the internet as at 28 July 2019 



Dutch Dividend Tax Refund Entitlement for US Trust 

6.20 The Directors advise the Controllers that there is an amount outstanding for a Dutch Dividend Tax 

Refund Entitlement for US Pensions Funds made through Linear of €2,798,064, for which the client 

accounts are currently short €2,754,718.08.  The Controllers are further advised that these relate 

to a group of six trusts who all have filed dividend reclaims, and one has successfully received its 

reclaim and three have received partial payment.  The Company has retained the services of DTS 

Dujin's Tax Solutions (“DTS Dujin”) to provide guidance with regards to Dutch Dividend Tax Refund 

Entitlement for US Pensions Funds, which the Directors represent is being done on behalf of the 

client behind the six trusts. DTS Dujin provide their guidance in a letter to the Company of 14 June 

2019, a copy which appears at Appendix 11.  DTS Dujin sets out the following reviewed 

transactions: 

- OneTRADEx maintains an account with Linear Investments Limited, hereinafter “LINEAR INV” 
where sub-custody services are provided to the Trusts;  

- The Trusts are customers of OneTRADEx not of LINEAR INV;  
- LINEAR INV holds accounts with a number of financial institutions such as Brown Brothers 

Harriman (hereinafter, “Brown Brothers”) where they hold securities. Brown Brothers 
intervenes as a Custodian of the dividend payments;  

- OneTRADEx on behalf of the Trusts, purchases from LINEAR INV dividend rights in respect of 
the Shares (hereinafter, the “Dividend Rights”), which are separately listed on the stock 
exchange. Dividend Rights are securities issued by the listed Dutch company paying the 
dividend;  

- The Dividend Rights are separately listed with their own ISIN, distinct from that of the ordinary 
shares on which the dividends are paid. Holders of the Dividend Rights on the dividend payment 
date are entitled to receive a dividend from the issuer subject to any applicable Dutch dividend 
withholding tax. The Trusts will purchase the Dividend Rights from an inter-dealer broker after 
the record date for the  relevant dividend but before the payment date;  

- OneTRADEx through LINEAR INV purchases on behalf of the Trusts, shares in UNA, a Dutch 
resident company, listed on the Amsterdam Stock Exchange (hereinafter, the "Shares");  

- A paying agent distributes the dividend payments on behalf of the UNA, a Dutch resident 
company, and will provide payments to the custodian, Brown Brothers, who then distributes to 
prime broker LINEAR INV who in turn distributes to the broker OneTRADEx, which distributes 
the dividend payments to the Trusts; - The Dividend Rights are held electronically in “street” 
name, so a paying agent has a list of the block holders and the cash then flows through the 
custody chain. All of the records for these entities and holdings are in electronic form;  

- The Trusts elected for a cash payment of the dividend rights and this request is relayed to 
LINEAR INV, until reaching the last leg of the chain which is UNA by the intervention of all 
entities in the chain. 

6.21 DTS Dujin conclude their analysis by concluding: 

The difference in treatment in terms of withholding tax exemption between domestic claimants 
and third countries constitutes a limitation on the free movement of capital under Article 63 of 
the Treaty on the Functioning of the European Union (TFEU)22. Due to the fact, that a non-
resident taxpayer (US Pension Fund) is in an objectively comparable situation to a resident 
taxpayer (Dutch Pension Fund) and it is being subject to a less favourable tax treatment.  

Based on the TFEU there are sufficient grounds to successfully argue that the dividend tax 
refund should be granted to the Trusts. 



6.22 The Controllers have asked the Directors as to the reasons the Company retained DTS Dujin and 

whether the Company is at risk of any loss or liability if the litigation is unsuccessful.  The Directors 

advise that they passed on the legal costs to the client.  However of note, the Directors stated in 

an email of 28 July 2019: 

“The accounting treatment wouldn’t place this on our balance sheet as a liability as it is off 
balance sheet and the client is short the EUR paid for the Dividend Rights and long the tax 
reclaim.  We will need to discuss as in a set of accounts there would be note disclosure and if 
the reclaim were to prove non-recoverable it would be the client’s loss.  The problem could 
potentially be that if this results in a loss for another client they would be able to sue OTX and 
that would become a contingent or real liability.” 

6.23 At the time of the Report, the Controllers have not had an opportunity to investigate this in greater 

detail.  Based on the very limited information available to the Controllers, we do not propose to 

make a provision for the contingent or real liability referred to above. 

Client Account of 

6.24 Another client that has reached out to the Controllers suggesting his assets are missing is 

 On 25 July 2019, wrote to the Controllers as follows: 

“If you review my account please check to find out why a substantial portion of my account 

was sold (and disappeared) last year without notice to me. There was no margin calls as I had 

an etf fund on a cash only basis. But a substantial portion of the etf I had seems to have been 

sold (and disappeared) without my approval or knowledge. Now I have a much reduced 

position in the JDST etf? You may want to double check this out?” 

6.25 With the assistance of the Directors, the Controllers have written back to with an 

explanation of the transactions that occurred in his account and are awaiting confirmation that he 

is satisfied with the explanation.  At this juncture, the Controllers do not propose to provide for 

this account.   

Provision for Future Operating Costs 

6.26 The Controllers have requested the Directors to provide the expected costs of operations up to 25 

August 2019.  The Directors have indicated the operating costs are in the region of $13,433.  The 

Controllers propose to set up a provision for the operating costs of $13,433 to 25 August 2019. 

6.27 No amount has been accrued in the operating budget for the work that the Directors have been 

conducting during the Controllership and presumably prior.  This is a matter which the Directors 

have raised and will be a point for discussion in the future with the Directors. 



Provision for Controllership Fees 

6.28 The Controllers have spent a considerable amount of time and expense in addressing the 

Company’s financial position and the state of its books and records, and preparing the Report.  

They have retained the services of legal counsel in the Cayman Islands and in the United States. 

Additional legal cost has been incurred to consider the options available to the Controllers, and US 

legal counsel have been instructed to consider a possible application for recognition of a 

provisional liquidator pursuant to Chapter 15 of the US Bankruptcy Code.   

6.29 The Controllers project that the work they have performed and legal fees incurred up to the date 

of the Report is not less than $150,000.  If the recommended approach to appoint provisional 

liquidators is accepted, we estimate a further $100,000 in Controller fees and legal expenses to the 

appointment of provisional liquidators.  The Controllers propose to set aside $250,000 for the 

Controllership. 

Restatement of Company Assets and Liabilities at 25 July 2019 
6.30 Based on the above analysis, we have restated the assets and liabilities of the Company as follows: 

 Original  Adjustment Restated 
Assets 
Cash and other equivalents 

Operating account $125,964 $125,964 
OTX Interactive Account (Master) $12,315 $12,315 
OTX Interactive Account (Proprietary) $33,346 $33,346 

$171,625 $171,625 
Other Assets 

Accrued Interest $33,806 $33,806 
Securities 

OTX Interactive Account (Proprietary) $67,645 $67,645 
Beaufort Securities Limited $20,103 $20,103 
Jarvis  $26,218 $26,218 

$113,966 $113,966 
Total Assets $319,397 $319,397 
Liabilities 

Payables $47,753 $0 $47,753 
Additional Liabilities 

Client funds due $0 $15,867 $15,867 
Operating Costs  $0 $13,433 $13,433 
Closing Account Costs  $0 $200 $200 
Provision for Controllership Costs  $0 $250,000 $250,000 
Stock Loan Contingent Liability $0 $851,396 $851,396 
Jarvis Liability   $0 $26,218 $26,218 

Total Liabilities $47,753 $1,204,867 

Total Deficit $885,471 



6.31 The shareholders of the Company have not, at the time of the Report indicated whether they would 

be in a position to cover the shortfall and/or the additional fees and expense that will be incurred 

in a provisional liquidation, should that option be pursued.   

Preliminary Conclusions 

6.32 The Company appears to be at risk of a shortfall of assets in the amount of $885,471.This does not 

include any provision for the fees and expense that will be incurred in a provisional liquidation, 

should that option be pursued. 

6.33 The question of who will bear this risk is undetermined at the time of the Report.  The issues that 

the Controllers have identified to date regarding segregation of client assets and the unauthorised 

use of client assets become more important and in need of detailed analysis and legal input with 

the knowledge that the Company has a net shortfall of assets.  The possibility of a sale of some of 

the business is an opportunity that needs to be explored and if viable, pursued vigorously to bring 

in value to the Company.  In addition, steps to mitigate the risk of further claims and incurring costs 

to defend litigation, through the use of a moratorium or a stay, also are critical at this juncture. 

6.34 We discuss in Section 7 of the Report the options and proposed recommendation to maximise 

these opportunities and mitigate the risks.  



7. Recommendation of the Controllers  

7.1 The Controllers assessment of the financial position of the Company is that there is a substantial 

risk that it is or will soon become insolvent.  The Controllers review of the assets and liabilities, 

including potential liabilities that arise from certain share loan transactions that the Company 

entered into and for which it used client funds without their authority, projects a net deficit of 

$885,471.  

7.2 Furthermore the Controllers have identified a number of instances, in particular involving certain 

clients, where they have indicated or threatened they are engaging legal counsel to advise them 

on obtaining their assets.  In the circumstances, the Controllers consider there is a real and 

imminent risk of a client bringing a claim against the Company whether in Cayman or in the United 

States to have its investments returned to it, or petitioning in either jurisdiction for the 

appointment of a liquidator/trustee over the Company. There is a risk that the clients could claim 

to be creditors of the Company with standing to wind up the Company or bring claims for return 

of funds. There exists a real risk that a claim or application may be made in either the Cayman 

Islands or the United States, where Interactive Brokers is located, for their assets or for the winding 

up of the Company. 

7.3 The impact of such a claim or application is that it would increase the strain on financial resources 

that the Company is projected to face.  The assets of the Company may be eroded by legal costs 

defending such claims.  In addition, if claims are initiated this could allow a single client to gain an 

unfair advantage. 

7.4 Pursuant to s104(1) of the Companies Law, at any time after the presentation of a winding up 

petition ("WUP") but before the making of a winding up order, the Court may appoint a liquidator 

provisionally.  As appointment of a provisional liquidator ("PL") is interim relief that is typically by 

its nature considered to be urgent, the listing of any such application is brought on as quickly as 

possible by the Court. 

7.5 Upon the granting of an application for a PL all claims against the company are stayed and any 

claimant would need to apply for leave of the court to lift the stay before being able to bring a 

claim against the Company in the Cayman Islands. We set out below how steps can be taken to 

prevent claims being brought against the company elsewhere. 



7.6 During the provisional liquidation the investigations may continue and the petition to wind up the 

Company would be stayed until the Controllers were in a position to determine the solvency and 

viability of the Company and whether any parts of the business could be sold etc. At such time 

CIMA and the Controllers would determine whether the Company should be wound up or allowed 

to continue.  

7.7 There are two distinct routes to the appointment of a PL, which are set out in s104(2) and 104(3) 

of the Companies Law.  While the persons who can bring an application under each of these sub-

sections are different, and the test applied by the Court in determining whether to grant the order 

is different, the different routes do not affect the breadth of the powers that can be afforded to 

the PL following appointment.  Pursuant to s104(4) of the Companies Law, a PL shall carry out only 

such functions as the Court may confer on him and his powers may be limited by the order 

appointing him. 

Option 1:  Provisional Liquidator Appointed Pursuant to S104(2) 

7.8 Pursuant to s104(2) of the Companies Law (after presentation of a WUP but before the making of 

a winding up order), an application for the appointment of a PL can be made by a creditor or 

shareholder of the Company or, in appropriate circumstances, by CIMA.  Any application for 

appointment of a PL does not need to be made by the same party who brought the WUP.8 

7.9 In order for a PL to be appointed pursuant to s104(2) of the Companies Law, it must be 

demonstrated that: 

(a) There is a prima facie case for making a winding up order; and 

(b) The appointment of a PL is necessary in order to: 

(i) Prevent the dissipation or misuse of a company's assets; 

(ii) Prevent the oppression of minority shareholders; or 

(iii) Prevent mismanagement or misconduct on the part of a company's directors. 

7.10 In the circumstances of the present case, and in particular, having regard to the fact that the 

Controllers are in place, such circumstances may not apply (even if these risks existed prior to the 

appointment of the Controllers). 



7.11 Furthermore the first limb,  a 'prima face case for making a winding up order', would require the 

petitioner to show in the current case that the Company "is unable to pay its debts" and it may be 

too early to conclusively determine the solvency of the company. 

Option 2:  Provisional Liquidator Appointed Pursuant to S104(3) 

7.12 Once CIMA has presented the WUP, an application for a PL pursuant to s104(3) may be made by 

the Company (in this case by the Controllers on behalf of the Company, in conjunction with CIMA). 

7.13 Ordinarily, an application under s104(3) may be heard ex parte (i.e. in the absence of other parties) 

but there may be circumstances where the Court will require notice to be given to creditors before 

an order appointing a PL will be granted. 

7.14 In order for a provisional liquidator to be appointed pursuant to s104(3) of the Companies Law, it 

must be demonstrated that: 

a) The Company is or is likely to become unable to pay its debts within the meaning of s93 of the 
Companies Law; and 

b) The Company intends to present a compromise or arrangement to its creditors; 

(emphasis added). 

7.15 It appears that the first limb can be made out. Note this is a different test than under 104(2) where 

it is necessary to show that the Company is currently unable to pay its debts. 

7.16 As regards the second limb, although historically it has been necessary to point to a specific scheme 

of arrangement in contemplation before this course is open to a company, there have been cases 

brought before the Court in the last 18 months in which PLs have been appointed pursuant to 

s104(3) of the Companies Law before the company was able to articulate a specific plan to the 

creditors, but where, for example there was an intention to sell parts of the business. The precise 

circumstances which exist in this case (a need for a PL pending an investigation as to whether a 

sale may be possible following the appointment of controllers by CIMA) have not been tested in 

the context of an application for a provisional liquidation, but we consider there is a good prospect 

the Court would grant a PL in these circumstances. 

7.17 This process, under s.104(3), would seem to be the most readily available route to putting the 

company into provisional liquidation with the accompanying moratorium on claims against the 

Company. 

7.18 The process would be that CIMA presents the petition to wind up, and the Controllers, in 

conjunction with CIMA, applies for a PL to ensure a stay on claims 



 Option 3:  Voluntary Liquidation 

7.19 The Company may be wound up voluntarily where it has ceased to have any viable business and/or 

is unable to pay its debts as they fall due and the shareholders wish to wind up the Company in an 

orderly manner.  This could be done by resolution of the shareholders. 

7.20 The effect of a voluntary winding up is that from the commencement of its winding up the company 

shall cease to carry on its business except so far as it may be beneficial for its winding up. 

7.21 If the directors (or in this case the Controllers) are not in a position to sign a 'declaration of 

solvency'9 in respect of the Company within 28 days of the commencement of any voluntary 

liquidation, it will be necessary for an application to be made to the Court to bring the voluntary 

liquidation under the supervision of the Court.10 

7.22 Even if the directors were able to make a ‘declaration of solvency’, the voluntary liquidator, a 

creditor or a contributory may nevertheless apply to have the liquidation brought under the 

supervision of the Court on the grounds that:11 

a) the company is or is likely to become insolvent; or 

b) the supervision by the Court will facilitate a more effective, economic or 

expeditious liquidation of the company in the interests of the creditors and 

contributories. 

7.23 The hearing in respect of an application for a court supervised voluntary liquation is usually not 

able to be made on an urgent basis.  It is therefore possible that any such application will not be 

heard for a number of months.  Therefore there will be a period of time between the voluntary 

liquidation commencing and an order placing the liquidation under court supervision when it will 

be open to creditors to present their own petition to wind up the Company (and to commence 

claims against the Company in the Cayman Islands or elsewhere). 



7.24 A broader point to be made here (as pointed out in the case of Caledonian12) is that there is little 

purpose in putting a company which is in controllership into voluntary liquidation solely for the 

purpose of then putting it under court supervision, when the effect of a voluntary liquidation is to 

bestow the powers of directors to the liquidator (which are, in the context of a controllership, 

already in the hands of a professional office holder).    The appropriate course would be to apply 

for official liquidation at such time as a determination is made that the company is insolvent. 

Option 4:  Await Final Report and Assessment of Whether the Company is Insolvent 

7.25 If the Controllers consider there is no real risk of claims against the Company or creditor petitions, 

in order to save the cost of a court application, the Controllers could await the outcome of their 

investigations and the preparation of their final report before taking any decision as to whether to 

recommend that the Company be wound up. 

Factors Impacting on the Various Options 

7.26 In determining which approach is in the best interests of the clients of the Company, the Controllers 

will take into account the factors set out below. 

7.27 Best interests of the clients and the creditors:  In assessing the best interests of the client, the 

Controllers will have to balance the costs of taking protective steps against the risk of allowing a 

particular client taking action to steal a march on the others, which will lead to costs being incurred, 

potentially, defending litigation against a single party, at the expense of others. 

7.28 Moratorium on claims in the Cayman Islands:  The appointment of a PL will impose an automatic 

stay of claims against the Company.  For the avoidance of doubt, there is no automatic moratorium 

upon presentation of a WUP (when not done in conjunction with an application for PL) or when a 

company puts itself into voluntary liquidation.  That said, s96 of the Companies Law enables the 

Court to stay any ongoing proceedings following the presentation of a WUP. 



7.29 Moratorium on claims in other jurisdictions:  There is a risk that claims may be brought against 

the Company in courts outside of the Cayman Islands.  The protection of s97 of the Companies Law 

does not have an extraterritorial effect to the extent that it would not prevent a foreign court from 

allowing a claim to proceed (albeit a foreign court may take the stay imposed by the Cayman court 

into account).  Where, however, the claimant is subject to the Cayman court's jurisdiction steps 

can be taken, in certain circumstances, to injunct that party from attempting to sue the Company 

abroad (e.g. a client who makes a claim in a Cayman liquidation would come under the Cayman 

court's jurisdiction).  However, given that process in itself would be costly, a PL might consider 

taking steps in the relevant jurisdictions to seek recognition of their appointment and seek the 

foreign courts' assistance to stay claims in those jurisdiction(s) where there is a real risk of claims 

being brought in those foreign courts.   

7.30 Risk of intervention by a creditor or contingent creditor:  As well as the possibility of clients 

commencing their own claims against the Company (including the possibility of commencing their 

own WUP), it is possible that a client (or another creditor) could seek to intervene in any application 

made by the Company, its shareholders or CIMA.  A competing petition can be made even once 

the Company is in provisional liquidation.  However this risk is reduced once a PL is in place because 

it then becomes much more difficult to persuade the Court that a different liquidator nominated 

by a client of the Company would be a more appropriate office holder than the nominee of CIMA 

who is already in place. 

7.31 Impact of any insolvency procedures on existing relationships:  It is possible that the invocation 

of formal insolvency procedures may trigger event of default provisions in agreements with third 

parties.  It might be prudent for discussions to be held with any relevant counterparties prior to 

any significant steps being taken and/or to ensure that the terms of the Company’s key contractual 

relationships have been reviewed to assess the possible implications.  That said, depending upon 

the specifics of any relevant terms, the appointment of the Controllers may in and of itself have 

been sufficient to trigger the implementation of any event of default provisions. 

7.32 Impact of any insolvency procedures on the ability to facilitate the sale of all or part of the 

Company’s business:  A PL can be afforded the power to sell any of the company’s property by 

public auction or private contract.  The fact that a company is involved in a liquidation process may 

impact value of the assets.  That said, the Appointment itself may equally impact value. 

7.33 Costs:  The ultimate costs of any course of action will depend upon the level of opposition (e.g. 

from clients) in respect of any proposed course of action.  Any purported cost savings from not 

taking court action will be nullified if a party sues or petitions and the Company is required to take 

steps in response. 



7.34 Based on the above analysis, the Controllers recommend that the Authority present a petition to 

wind up the Company, and at the same time the Controllers, in conjunction with the Authority, to 

apply for a provisional liquidation order to be made. This would permit the investigations to 

continue as to whether a sale of the healthy parts of the Company is possible, while ensuring no 

claims could be brought against the Company without leave of the Court.  The petition to wind up 

would be stayed until such time, although a pre-requisite for a provisional liquidation application, 

as the Controllers were in a position to determine the solvency and viability of the Company.   

 

 

 

 

 

************* 

We confirm that we have made clear which facts and matters referred to in this report are within our own 
knowledge and which are not.  Those that are within our own knowledge we confirm to be true.  The opinions 
we have expressed represent our true and complete professional opinions on the matters to which they refer. 
 

 

Kenneth M Krys     Angela Barkhouse 
30 July 2019      30 July 2019  




