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IN THE GRAND COURT OF THE CAYMAN ISLANDS

FINANCIAL SERVICES DIVISION

CAUSE NO: FSD 166 OF 2019 (ASCJ)

IN THE MATTER OF THE COMPANIES LAW (2018 REVISION)

AND IN THE MATTER OF ONETRADEX LTD. (IN PROVISIONAL

LIQUIDATION)

SKELETON ARGUMENT OF THE JPLs 
For hearing on 27 November 2019 

Time estimate: 1 day; pre-reading: 2hrs

PRE-READING

1. The Court is invited to pre-read:

a. The JPLs’ skeleton argument and any skeleton arguments filed by attending parties;

b. The Summons (HB/1) and Draft Order (HB/8);

c. The 3rd Affidavit of Kenneth Krys, (Krys 3), (HB/2);

d. The 4th Affidavit of Kenneth Krys, (Krys 4), (HB/4);

e. If time permits:

i. The Controllers’ First Interim Report, 30 July 2019, KMK 3, p.2-56 (the First 

Report), (HB/3/2-56);

ii. The Controllers’ Second Interim Report, 26 August 2019, KMK 3, pp.57-100 

(the Second Report) (HB/3/57-100).

2. At the time of filing this skeleton argument no evidence has been filed by any stakeholder 

or other interested party.
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INTRODUCTION

3. This is hearing of the Summons of Kenneth Krys and Angela Barkhouse, the Joint 

Provisional Liquidators (the JPLs) of ONETRADEX LTD., (the Company), dated 14 

October 2019 for:

a. Directions requiring parties asserting proprietary claims over Client monies held 

by the Company in the name of other Clients to identify and explain the basis of 

such claims, (the MF Global Order), as provided at paragraphs 1 and 2 of the 

Summons (HB/1/1-2); 

b. An order that the JPLs, as JPLs and former Controllers, be entitled in principle to 

the recovery of remuneration and expenses incurred in the oversight of the 

Company since their appointment paid from Client monies, (the Berkeley 

Applegate Order), as provided at paragraphs 3 to 5 of the Summons (HB/1/2); 

and

c. Such other directions are a necessary to further the management and oversight of 

the provisional liquidation of the Company (HB/1/3).

4. This is the second occasion on which the affairs of the Company have come before the 

Court.  The JPLs were initially appointed Controllers of the Company on 18 July 2019, 

and this Honourable Court appointed the Controllers as JPLs at a hearing on 3 September 

2019.  A copy of the Order at that hearing is at (HB/6).  Hereafter, the term JPLs is used 

to include the work of Mr Krys and Ms Barkhouse as both JPLs and Controllers unless 

stated otherwise.

5. The Company was broker/dealer which handled monies on behalf of its clients (Clients).  

As the evidence shows, prior to the appointment of the Controllers/JPLs, the Company 

was subject to significant and material mismanagement by the directors across a range of 

issues that affected the protection, segregation and identification of Client monies.  Client 

monies were commingled both with other Client monies and with Company funds without 

the knowledge of Clients.  Client monies have been put on risk of losses incurred by other 

Clients without the knowledge or consent of Clients.  The Company did not comply with 

basic, mandatory statutory accounting, reconciliation and audit requirements.  One Client, 
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through its attorneys, stated “the accounting system of [the Company] was at a minimum, 

a train wreck, fraught with errors and lacked even a modicum of sophistication”1. 

6. The vast majority of Clients by number, approximately 93%, and by stated asset value, 

approximately 93%, remain able to trade on their accounts (Accounts) through the 

Interactive Broker2 (IB) trading platform but are not able to remove their assets from these 

Accounts pending resolution of the issues that have arisen on the collapse of the Company.

7. The JPLs have now obtained a clearer picture of the assets held by the Company for 

Clients, how these assets were and are held, and, crucially, the liabilities to which those 

assets are or may be exposed because of the mismanagement of the Company.  The 

Company holds assets of approximately US$85m3, the vast majority of which are Client 

monies. Crucially however, those assets are exposed to liabilities of up to approximately 

US$5m4 arising as a result of losses incurred on positions in the third party accounts into 

which Client assets were transferred.  

8. The Company did not appear to have any authority to put Client assets at such a risk.  The 

liabilities appear to have been incurred through activities not disclosed to Clients and were 

often linked to activities from which the directors, via the Company, sought to personally 

profit.

9. Where these US$5m losses lie among the Clients is a critical issue for the Court and the 

Clients.  In all likelihood, resolution of who bears these losses will be necessary before 

there can be a distribution of funds held in Client Accounts to Clients.  The JPLs today, 

by the MF Global Order, seek to facilitate and progress that resolution in as prompt and 

cost effective a manner as possible.  

10. Up to 31 October 2019, the JPLs fees and the costs of expenses and disbursements 

incurred by the JPLs totalled approximately US$1.48m5, approximately 1.9% of the value 

                                                
1 KMK3, p.141 (HB/3/141).
2 Interactive Brokers is one of the seven custodians which the Company engaged, as described in Krys 3, 

[15] (HB/2/4-5).  The transactions involving the custodians other than Interactive Brokers and Linear do 
not appear to materially affect the issues before the Court today.

3 Krys 3, [8](c) (HB/2/3).
4 Krys 3, [8](c) (HB/2/3).
5 Krys 4, [57]-[59] (HB/4/20).
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of the net asset position of Client monies.  The nature of the work that had to be done is 

set out in detail in the First Report, Second Report, Krys 3 and Krys 4.  A further 

description and breakdown of the work done (including costs attributable to categories of 

work) is set out at paragraph 61 of Krys 4 (HB/4/20-29).  

11. The Berkeley Applegate order seeks confirmation that the JPLs are entitled as a matter of 

principle to recoup fees and costs from Client monies held by the Company.  The JPLs do 

not seek any quantification or assessment of such fees today nor any interim payment.  It

is submitted that provision for those fees and costs prior to distribution of funds to Clients 

is appropriate, as the work done was necessary and undertaken for the benefit of Clients.  

The Company does not have assets to meet these costs.

THE PARTIES ATTENDING COURT TODAY

12. The evidence before the Court has been anonymised to preserve the confidentiality of 

Clients.  These submissions are drafted to maintain that confidentiality.  Parties who may 

be represented at Court are summarised below.  Case management of the hearing to deal 

with privacy issues may be necessary depending on the extent to which any of the 

appearing parties wish to preserve their privacy.

13. The Clients have been notified of this Summons and this hearing. The evidence in Krys 3 

and Krys 4 has been made available to them via the JPLs' website and in hard copy to 

those who do not use electronic communication.  The JPLs have received, through the 

confirmation process detailed in the evidence, responses from 294 of the 309 Clients.  This 

represent 94% of Clients by number and 98% by stated asset value.  The other 15 Clients 

have been notified by their given contact email address and where a physical address or 

registered office is known for these Clients letters have been sent to that address.  14 of 

the 15 are U-Account Clients.  1 is a DAS Client, and is US corporation which has been 

written to at its registered address.

14. The parties who may attend at the hearing of the Summons include:

a. The Ad Hoc Committee (the AH Committee), represented by Mourant.  The AH 

Committee were elected at a meeting of Clients/creditors on 10 September 2019.  
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Each member of the AH Committee is, or represents, a Client that has assets in 

U-Accounts with IB. The vast majority of U-Account holders do not appear to fall 

within the category of Client whose assets have been directly exposed to the losses 

incurred within accounts of the Company6.  The vast majority of Clients, by value 

and number fall, within this category.

b. Client A, represented by Bedell Cristin.  Client A is one of the DAS Clients, as 

identified in the evidence and the reports.  As summarised in more detail below, 

the DAS Account was an account with IB in the name of the Company that held 

on a commingled basis, non-cash assets of 11 Clients that ought have had a 

combined value of approximately US$4.1m.  However, because of losses incurred 

within the account, those losses facilitated by the commingling, the DAS Account 

is liable for some US$400,000 of losses.  Further, the DAS Account Clients were 

provided with statements indicating there was a combined total of client cash in 

the DAS Account of US$1.18m when in fact the account has a negative cash 

balance of US$271,000, the cash having been moved without authority by the 

directors to another custodian, Linear, in order to prop up trading exposures in 

that account (Linear Account).  The DAS Account Clients ought to have had 

some US$5.5m of combined assets in the DAS Account when there is in fact only 

around US$3.7m.

c. Client X.  Client X has investments within the IB Accounts and the Linear 

Accounts7.  The management of the Linear Account raises very significant 

concerns.  It appears that cash of Clients held in other Accounts were “swept” into 

the Linear Account to cover negative positions building up on position of a group 

of US trusts arising from a tax arbitraging strategy.  The Clients, which include 

DAS Clients and Client X, were not told that their assets were being exposed in 

this manner.   Worse, the Clients may have been told by management after the 

appointment of JPLs that their cash was not on risk when it clearly is (and has been 

for some time).  The losses to Clients arising from the Linear Account activity may 

be around US$3.8m.  Client X lives abroad and is elderly.  The JPLs communicate 

with Client X regularly by telephone and issue material to him in hard copy via 

                                                
6 However, given the treatment of cash by the Company (as described later), it remains possible that these 

Clients could be exposed to losses.  This is separate from the risk of competing proprietary claims asserted 
by other Clients.

7 Client X also has assets held through other custodians, namely Beaufort Securities and Maybank, but these 
do not raise issues material to today’s hearing.
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direct courier.  The JPLs have encouraged Client X to obtain legal representation 

and it is understood that Client X will be represented at the hearing.

d. Other individual U-Account holders have raised queries and expressed an intention 

to attend the hearing.  It is unlikely that their positions will raise material specific 

issues as to proprietary claims that would not be covered by submissions from the 

three groups listed above.

15. Putting aside the issues of fees, the critical issue for Clients and the Court is where will the 

losses on the DAS Accounts and the Linear Accounts lie as between the Client groups and 

how is it apportioned among Client monies. 

16. The position of the AH Committee in correspondence to date is:

a. All Client monies should be transferred to Clients in full forthwith.  This position 

is unrealistic and fails to take into account the legal issues central to the MF Global

line of cases, ignores the issues of the losses within the Client Accounts and fails 

to make provision for the cost of the work done by the JPLs.  To date the AH 

Committee correspondence has not addressed these important issues8.

b. No payments should be made to the JPLs from Client monies.  This is another 

extreme position and one has been rejected when raised in the case law in the 

Cayman Islands and England.  Again, the correspondence from the AH 

Committee has not addressed why the position adopted in the leading cases should 

not apply in this case.

17. The frustration of Clients involved in a failed mismanaged brokerage is understandable.  

That said, it is hoped that on reflection that AH Committee will adopt a more principled, 

constructive approach, taking into account the Client body as a whole.  Co-operation with 

the AH Committee will assist focusing the hearing on the steps necessary to progress the 

steps necessary to permit asset distributions.  If the AH Committee provide reasons for 

the positions set out in paragraph 16 these may need to be addressed in a supplemental 

skeleton.

                                                
8 Additionally, given the potential KYC and AML issues identified by CIMA and the JPLs, there will need to 

be consideration as to what information will be needed from Clients prior to any distributions to satisfy 
regulatory requirements.
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18. The AH Committee has indicated that some Clients have informed it that they are suffering 

financial hardship as a result of their inability to access their assets.  The JPLs have 

suggested to the AH Committee that it provide details of these cases.  In other insolvencies 

a hardship committee has been formed to consider and approve accelerated payments for 

genuine cases of serious hardship9.  The JPLs have suggested this to the AH Committee.

19. The directors, Mr Ellison and Mr Wilson, filed a notice of appearance on 16 November 

2019, stating that they are “the registered directors and shareholders of the Company”.  

With respect to Mr Ellison and Mr Wilson, the issues engaged by the Summons do not 

impact them in either of those capacities.  The Summons engages procedural issues of 

import to Clients, proprietary claimants and the JPLs. It is difficult to see how the Court 

will benefit by their appearance at this hearing.  

THE COLLAPSE OF OTX

20. The Company was mismanaged from the start of its trading.  As is typical in failed 

businesses of this type, as the JPLs uncover the truth through their work on Client assets 

the mismanagement appears to worsen.  An example of this is the manner in which the 

Company managed Client cash, as detailed in Krys 4 at [24]-[35] (HB/4/11-14).  Client 

cash was moved, without Clients’ knowledge, to prop up negative positions incurred by 

other Clients on trades, and hence risks, which the directors now admit they did not 

understand.  The Clients received manually produced statements that misled them as to 

where their cash was held and the security of this cash.  Client cash discrepancies of over 

US$2.4m have been identified to date10.  

21. The details of the extent mismanagement are of peripheral importance to the issues before 

the Court today, although the manner in which Client assets were mishandled may well be 

an issue relevant to competing proprietary claims if any are asserted.

                                                
9 A hardship sub-committee was approved for such purposes by the English High Court in the 

administration of Lehman Brothers.
10 Krys 4, [25]-[26] (HB/4/11).
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22. Numerous breaches or apparent breaches of fundamental statutory and regulatory 

obligations are summarised in Krys 3, Krys 4, the First Report and the Second Report.  

The problems identified include (but are not limited to):

a. The Company failed to obtain audited financial statements and file these within six 

months of the end of the Company’s financial year, as required by s.13 of the Securities 

and Investment Business Law (SIBL) (AB/1/2-3) for every year in which it traded i.e. 

from 2013 to 2019.  Tellingly, it was the efforts of the directors in 2019 to obtain 

audited accounts for the financial period from 4 December 2013 to 30 June 2015 that 

led to the collapse of the business, as the auditors, Baker Tilly, could only issue a 

qualified opinion citing breaches of statutory obligations by the Company.  Baker Tilly 

further confirmed they could not issue audited accounts for the financial years ending 

June 2016, June 2017 and June 2019.

b. The Company transferred Client money out of approved Client Accounts contrary to 

s.40 of the Securities Investment Business (Conduct of Business) Regulations (SIB 

COB) (AB/3/6).

c. The Company failed to maintain proper controls for the management of Client monies 

as required by s.26 of SIB COB (AB/3/5).

d. The Company failed to secure adequate protection for assets belonging to Clients as 

required by s.27 of SIB COB (AB/3/5).  The First and Second Reports and the Krys 

affidavits provide numerous examples of the such failures. 

e. The Company failed to ensure that it maintained adequate records to show that assets 

held with custodians belong to specific Clients of the Company contrary to s.29 of SIB 

COB (AB/3/5).

f. The Company failed to conduct regular reconciliations of the assets it held for Clients 

contrary to ss.33 and 34 of SIBL (AB/1/4-5) and s.7 of the Securities Investment 

Business (Financial Requirements and Standards) Regulations 2003 (SIB FRS) 

(AB/4/3).

g. The Company failed to maintain adequate accounting records and internal controls as 

required by s.6 of SIB FRS (AB/4/2-3).

h. A failure to obtain insurance compliant with s.4(1) of SIB COB (AB/3/2).
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i. The Company produced misleading advertising contrary to s.10 SIB COB (AB/3/3-

4).  The Company was held out as being “vetted by FINRA11 and CFTC12”, presumably 

to give Clients faith in their reliance on management and protections associated with 

such organisations, when there is no evidence of any such vetting taking place.

j. CIMA had identified further breaches prior to the appointment of the Controllers, 

including failures to submit quarterly SIB forms in a timely manner or at all, a failure 

to maintain an adequate AML policy and a failure to maintain KYC reviews.

23. These persistent, significant and cumulative failures contributed significantly to the 

challenges facing the JPLs in identifying Client monies, understanding the manner in which 

the Company dealt with Client monies and understanding how Clients could have been 

exposed to losses incurred by third parties.  

24. The work done by the JPLs has identified that the failures of management to run the 

Company properly lead to a series of very serious exposures to Client assets.  Some of 

these failures are summarised below.

Misuse of Client monies in segregated Accounts

25. Upon receipt of Client monies, which should have been segregated, those monies were 

held in an account at Fidelity Bank (Cayman) Limited that commingled Client monies and 

Company monies.  The Company would effect investments with IB by transferring money 

from a Master Account it held with IB into sub-accounts within IB.  When there were 

insufficient funds in the Master Account monies would be transferred over to the IB 

Master Account from the Fidelity Account or from the Company’s proprietary account.  

Upon analysis by the JPLs, including the confirmation process13, it appears that, broadly, 

value was transferred from the Fidelity Account to individual Client sub-Accounts with 

IB, but this value transfer process was not direct.  The JPLs had to undertake initial work 

to consider whether the assets maintained the status of Client monies by reason of this 

                                                
11 The US NGO, the Financial Industry Regulatory Authority.
12 The US Commodity Futures Trading Commission, a US government agency.
13 The confirmation process has been carried out by the JPLs in order to ascertain, amongst other things, the 

amount of assets that the Company holds for a particular Client.  An explanation of the current status of 
this process is provided at paragraph 13 above. 
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process and that may raise legal issues going forward.  The directors told the JPLs that this 

unusual system was done to save the Company banking fees.

26. However, the misuse of the Fidelity Account went beyond this. For example:

a. The directors paid operating expenses from this account.

b. The directors used the monies in the Fidelity Account to provide funding to a US 

entity that financed stock-lending transactions.  These trades were for the financial 

benefit of the Company, not Clients.  The evidence is that Client monies held in 

the Fidelity Account were used to finance these transactions without the consent 

of Clients.  Again, the JPLs had to undertake work to consider the effect of this 

misuse of Client monies and this may raise legal issues going forward.

27. Despite the methodologies adopted by the Company as summarised in paragraphs 25 and 

26 above, for the majority of Clients, value ended up in an IB sub-Account identified in 

their name.  In the initial stages of the Controllership, there was uncertainty as to whether 

these Accounts, known as the U-Accounts, would be treated on a segregated or combined 

basis by IB.  The segregated status of these Accounts now seems to be accepted by IB.

Commingling of Client assets and risk – the DAS Account

28. Problems remain in respect of the assets held with IB for a specific group of Clients whose 

assets were held on a combined basis in a single account in the name of the Company (the 

DAS Clients).  The details of this issue are set out at Krys 3, [27]-[29] (HB/2/8-9), Second 

Report [4.55]-[4.60] (HB/3/80-81), [6.22]-[6.25] (HB/3/91), and Krys 4 at [40]-[43] 

(HB/4/16-17).  In broad summary:

a. The 11 DAS Clients ought to have assets of some US$5.5m odd in value in the 

DAS Account.

b. These Clients could not be accepted as direct Clients holding a sub-Account with 

IB for various reasons, mainly because of connections with the US or the EU.

c. What the Company did was pool all these Clients into a single account with IB in 

the name of the Company, (the DAS Account).
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d. The DAS Account is so named because these Clients managed their investments 

through a different software platform to other Clients investing through IB, that 

platform being "DAS Trader Pro".

e. IB did not know of this arrangement.

f. The Clients did not know of this arrangement.

g. The DAS Clients were directly exposed to losses incurred by other Clients trading 

on the Account14.

h. Trading losses of some US$400,000 have been incurred on the Account and for 

present purposes the JPLs assume it is unlikely those losses will be recovered from 

the Client in question.

i. Additionally, cash that should have been held in the DAS Account was transferred 

by the directors to the Company’s Linear Account to prop up trading exposures 

and costs on that Account associated with the Dutch tax arbitraging and other 

matters.  The investigations into this issue are ongoing, but it appears rather than 

holding cash of US$1.18m in the DAS Account, as per Client statements, in fact 

the Account has a negative cash position of US$271,000, a discrepancy of 

US$1.45m.

j. On the analysis above, the DAS Clients may be facing a loss of some US$1.85m 

(the DAS Losses).

Commingling of Client assets – the Linear Account

29. The operation of the Linear Account raises very significant concerns and has caused the 

largest potential exposure to Client assets.  The JPLs' investigations into this Account are 

still ongoing.  Linear is based in the UK and the contractual agreements are governed by 

English law.

30. The details of this issue are set out at Krys 3, [33]-[38] (HB/2/9-11), First Report [6.17]-

[6.23] (HB/3/45-47), Second Report [6.1]-[6.21] (HB/3/86-90), [6.36]-[6.39] 

(HB/3/94-95), and Krys 4 at [24]-[39] (HB/4/11-16).  In broad summary:

a. The Linear Account seems to have been operated to hold positions in assets in 

European and other securities that could not be traded within the IB system;

                                                
14 Whether these exposures extend to the other U-Account holders may be an issue for future determination 

as all the IB Accounts were strictly consolidated.
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b. Like the DAS Account, the account was operated on the basis of a single account 

in the name of the Company.  

c. There was no segregation of Client Accounts or assets within Linear.

d. Clients were not aware that their assets were being held on a commingled basis.

e. It appears that Linear was not aware of the existence of separate Clients.

f. The Linear Account was used for the purposes of Dutch tax arbitraging by one 

group of Clients.  That strategy required significant funding between the period of 

payment for Dutch shares and the payment of withholding tax by the Dutch 

authorities.  That financing was facilitated through Linear.

g. Up to 2017 the financing was expected to be on a short term basis of a few months 

pending the re-payment of the withholding tax.  However, in 2017 the Dutch 

authorities stopped these repayments.  This has left the Linear Account with a large 

exposure on the lending and costs associated with that lending.

h. The recovery of the withholding taxes is the subject of ongoing litigation in the 

Netherlands.  The JPLs are proceeding on the basis that this litigation will not be 

successful, as a matter of prudence. If the litigation is successful, this may reduce 

the losses currently in the Linear Account.

i. As things stand, the assets held in the Linear Account will be used to meet 

exposures of up to US$3.8m and that figure is increasing.  Around EUR325,000 is 

attributable to a “profit share” agreement which Linear says it agreed with the 

Company.

j. The Company moved Client cash from other Accounts to Linear to prop up the 

Linear exposures without the permission of the Clients.  Some US$3m of cash in 

the Linear Account is exposed of which, at least US$2.45m comes from other 

Client Accounts, US$1.45m from DAS Clients and US$1m from Client X.  The 

true cash position may end up being worse.

k. Approximately US$760,000 of non-cash assets are held within the Linear Account 

and these are also subject to risk15.

l. Client X alone is exposed to losses of US$2.4m as result of the way the Linear 

Account was managed.

                                                
15 (HB/3/112)
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m. The extent of the Client money losses on the Linear Account remains somewhat 

unclear, but these can be estimated for present purposes at around US$3.8m (the 

Linear Losses).

Other Client asset issues

31. The evidence and reports identify other issues that could give rise to possible proprietary 

cross-claims over Client assets, (Other Claims), but it is submitted these do not materially 

affect the issues before the Court today.  These include:

a. The use of Client funds to finance third party stock lending;

b. Payments out of Client Accounts in breach of mandate16; and

c. Client exposures to other negative positions.

32. Some Clients have raised queries as to the figures identified in their statements in the 

course of the confirmation process referred to in paragraph 13 above.  To date, out of 309 

Clients contacted, 278 Clients have confirmed their positions, 15 have raised queries, 2 

wish to abandon their holding and there have been 15 non-responses.  It is possible 

therefore that the 15 accounts which are subject to queries may generate additional issues.

THE MF GLOBAL ORDER

33. The analysis above shows that the work of the JPLs has identified the risk of potential 

competing proprietary claims over assets of the Company other than claims by Clients 

over assets which are identified as belonging to them in a specified Account or sub-

Account, and in particular there is the risk of such claims arising as a consequence of the 

DAS Losses, the Linear Losses and, to a lesser extent, the Other Claims.

34. This raises a common set of issues in insolvencies of this nature, namely:

a. How can competing claims to assets that are held on trust for the benefit of Clients 

be determined? (Competing Claims); and 

b. How can assets be distributed to Clients safe from the risks of Competing Claims?

                                                
16 One Client that has raised issues as to breaches of mandate has indicated that they may attend the hearing.  

The sums involved in that account, while of significance to the Client, do not appear to impact on the 
matters raised by this Summons.
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35. These issues have been considered in several English cases, including Re Exchange Securities 

& Commodities Ltd17, In re MF Global UK Ltd (in special administration) (No.3)18 and Allanfield 

Property Insurance Services (in administration) and others v Aviva Insurances Limted and others19 and 

in the recent Cayman decision of In the matter of Saad Investments Company Limited20.

36. The JPL do not seek directions in this Summons as to how any Competing Claims should 

be determined.  It is submitted that it is premature for such directions until the nature and 

the extent of any Competing Claims are identified.  The focus of the Summons is on a 

procedure to require the identification of the nature and extent of such claims, a process 

which will allow:

a. The Court to grant directions at a future hearing as to the process for the 

determination of Competing Claims; and

b. The identification of the value of Competing Claims and whether it will be possible 

for distributions or part distributions of Client monies to be possible prior to the 

determination of the Competing Claims.

37. The JPLs are neutral as to the Competing Claims and would require directions from the 

Court before they could take a role in the determination, mediation or resolution of 

Competing Claims.  From the summary of the facts above and the evidence before the 

Court the following can be said:

a. The most likely source of material Competing Claims will be from those exposed 

to the DAS Losses and the Linear Losses21.

b. Proprietary claims might be asserted over the monies held in the IB sub-Accounts 

on the basis that either assets can be traced or there should be some form of 

pooling of both assets and losses.

c. As the work of the JPLs has progressed, the less likely it appears that it will be 

possible for large numbers of Competing Claims to be asserted into other 

                                                
17 [1983] BCLC 186, Mervyn Davies J. (AB/8).
18 [2013] EWHC 1655 (Ch) David Richards J.; [2013] 1 WLR 3874 (AB/13)
19 [2015] EWHC 3721 (Ch), HHJ Keyser QC sitting as a High Court Judge (AB/14).
20 [2019] unreported, 30 September 2019, Smellie CJ (AB/18).  
21 Some of the DAS Losses result from the Linear Losses, for example as a result of the misuse of cash from 

the DAS Account to prop up losses on the Linear Account. 
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Accounts on a tracing basis. There may be such claims based on the "allocations" 

of cash by the directors where it is not evident based on the transfer of cash 

reported by the directors that said cash was transferred to the account the directors 

state the Clients' cash is currently held.

d. Similarly, it can be anticipated that any claim for a wider pooling across the general 

body of Clients holding monies in different Accounts may face significant 

challenges as a matter of Cayman Islands law:

i. The Cayman regulatory regime differs materially from the English regime 

considered in cases such as MF Global and Allanfield.  Broadly, in England 

upon an insolvency event of a regulated entity there is a statutory pooling of 

Client monies in a single unitary trust.  Client monies are distributed from that 

trust on a pari passu basis taking into account losses on the Accounts and the 

costs of the insolvency and distribution process.  The Cayman Islands do not 

have a similar regime.  It has adopted the classification of Client monies at the 

receipt of funds stage on a similar basis to England but has not provided a 

regime for the pooling of assets upon an insolvency event.

ii. Similarly, while there are cases in which Courts have ordered the pooling of 

Client assets and cross-applied losses to those assets, these occasions have 

generally involved cases in which the intention of the Clients was to place 

monies into a common fund, see for example Barlow Clowes International v 

Vaughan22.

38. While Saad engaged a markedly different set of facts, it recognised the key issues at the 

heart of these cases:

a. The distribution by an office holder of assets which might be subject to a 

proprietary claim by another party could expose the office holder to the risk of 

claims of breach of trust23.

b. The Court is able to sanction the distribution of assets such as to protect the office 

holder either upon the determination of competing proprietary claims or despite 

the fact that there remains an unresolved proprietary claim.

                                                
22 [1992] 4 All ER 33, EWCA (AB/11).
23 [22] and [79] (AB/18/9) and (AB/18/36), referring to Guardian Trust and Executors of New Zealand v Public 

Trustee of New Zealand [1942] AC 115, PC(NZ) (AB/19).
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39. Saad affirms in the Cayman Islands the juridical basis for such orders, namely the inherent 

jurisdiction of the Court to administer trusts24, reflecting the detailed analysis of David 

Richards J. in coming to a similar conclusion in MF Global25.

40. The case law identifies a range of possible methods for the determination of competing 

claims in such circumstances:

a. Of course, the competing claims can be fully litigated.  This has obvious 

disadvantages in terms of costs and delay.

b. The claims can be resolved within the liquidation process with appropriate 

directions and this is where possible preferable to option (a); see Re Exchange 

Securities26.

c. A specific example of a procedure within the liquidation is the provision of 

directions for the resolution of proprietary claims in a manner similar to and 

adopting the procedures for the determination of proofs of debt, i.e. the claims are 

made with supporting evidence, accepted or rejected by the office holders and if 

there is a rejection the claim is determined as an appeal of the rejection.  This was 

the process adopted in the MF Global decision27.  The JPLs are aware that a similar 

regime was been ordered in another asset management liquidation the in Cayman 

Islands earlier this year.28

d. A further alternative is that upon the identification of issues as to competing 

claims, the Court appoints or permits representative parties to make submissions 

on their respective cases and then determines the claims, with the office holders 

playing a limited neutral role.  This process was adopted for some of the issues in 

Allanfield.

41. It is submitted that the provisional liquidation of the Company is not at the stage at which 

the options listed above can be properly considered and implemented.  Rather, what is 

needed now is for a process whereby the extent and value of claims can be identified.  This 

                                                
24 At [80]-[87] (AB/18/36-40).
25 At [25]-[33] (AB/13/7-10).
26 At pp.195d-196b (AB/8/10-11).
27 At [16]-[17] (AB/13/6).  
28 An MF Global order was also made in the insolvency of Madison Assets LLC by McMillan J. in June 2019.
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would then allow directions for a resolution mechanism and, if possible, direction for a 

distribution, as happened in Saad.

42. The proposed directions are set out at paragraphs 1 and 2 of the Summons and the draft 

order.  These are:

a. The JPLs will notify the Clients of the terms of the MF Global order;

b. The Clients all have access to Krys 3, Krys 4, the exhibits, their Account statements 

and correspondence with the JPLs as to Account confirmations.

c. Clients are accepted as having a proprietary claim over assets which remain in an 

Account identified as being for their benefit in statements provided by the 

Company.  By way of explanation, if Client S was informed they had assets of $Xm 

in Account 123 then Client S would not need to file a claim over such of those 

assets that remain in Account 123.

d. If Clients wish to assert a proprietary claim over assets held by the Company other 

than assets in an Account identified as belonging to them which remain in that 

Account, they will need to file a claim under the terms set out in paragraph 1(a) 

and (b).  It is submitted that an appropriate period for submitting such claims is 28

days (though the JPLs are open to extending this timetable given the proximity to 

Christmas period).  The draft order provides that Clients only need assert the claim 

to the best of their ability.

e. Requiring a Client to set out the basis of its case by reference to the provisions of 

the Grand Court Rules together with supporting evidence will assist in permitting 

stakeholders and the Court assess the appropriate means of resolving any claims 

which are asserted considering the options listed at paragraph 40 above.

f. If, as a result of this process, assets are not subject to any Competing Claims, the 

JPLs can distribute those assets.

43. It is submitted that these directions provide the most effective but fair means of 

progressing the identification of Competing Claims and then to provide for their 

resolution.  It also affords the best opportunity of accelerating the time at which the JPLs 

will be able to distribute assets which are not subject to proprietary claims.



18
21957872.5 K1193.161086

44. The draft order, at paragraph 6, includes a direction giving the JPLs authority to assist in 

the resolution or settlement of Competing Claims or other proprietary claims, if these are 

asserted.  Absent such directions the JPLs will not be in a position to undertake such work, or, at 

least, receive payment for the time and expenses incurred in that work29.  Such a direction may 

accelerate the resolution of disputes and assist narrow the issues before the Court at any future 

directions hearing.

45. The position of the AH Committee is, as set out in paragraph 16(a) above, that Client 

assets should simply be transferred to Clients forthwith.  This position fails to take into 

account the legal issues considered above, in particular the Guardian Trust issues considered 

in Saad and MF Global, and the factual issues which arise from the evidence in Krys 3 and 

Krys 4.  The AH Committee has not addressed these issues in correspondence.  While the 

AH Committee’s eagerness for the distribution of assets is understandable, their position 

on distribution is unrealistic.

THE BERKELEY APPLEGATE ORDER

46. The second limb of the Summons seeks an order that the JPLs be entitled to claim 

remuneration for their work done and expenses incurred in this insolvency since their 

appointment as Controllers from the Client assets.

47. It seems common ground that the Client assets are held on trust by the Company.  

48. The work done by the JPLs is summarised in Krys 3 and Krys 4 and is evident from the 

exhibits to those affidavits.  The work and the fees, expenses and disbursements associated 

with that work are summarised at paragraphs [54]-[65] of Krys 4 (along with fees 

attributable to each category), under the following headings:

a. Investigation, analysis and reconstitution of the records of the Company.

b. Ascertaining the position of Client assets and the asset confirmation process.

c. Communications with the directors.

d. Communications with stakeholders.

                                                
29 See Gillan v HEC Enterprises Ltd [2016] EWHC 3179 (Ch), Morgan J; [2017] 1 BCLC 340 at [104] 

(AB/15/31-32).
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e. Considering the sale of the IB Business and negotiating with Tradeview to facilitate 

the release of Client assets.

f. Arranging the creditors and Client meeting.

g. Dealing with potential litigation.

h. Books and records, cash management and supervisions.

49. Since their appointment as Controllers to the 31st October the JPLs estimate their fees and 

out of pocket expenses to be US$774,000, their legal fees to be US$569,000 and 

disbursements as US$133,000.

50. The principles upon which Berkeley Applegate relief is based are well known to this 

Honourable Court and were recently considered in In the matter of Caledonian Securities 

Limited30.  It is submitted that the factual matrix of Caledonian and the strong policy issues 

underpinning that decision are very similar to this matter.  

51. Caledonian involved the collapse of a securities investment business and claims for 

remuneration by office holders that were appointed first as Controllers and then appointed 

joint official liquidators (JOLs).  The work of the JOLs to return assets to beneficial 

owners was described as complex. There were issues with the record keeping of the 

business which required substantial work to permit the JOLs to acquire a complete picture 

of the company’s affairs as regard custody customers and their assets31.  The JOLs sought 

payment of approximately US$4.2m in fees and expenses from clients32 against Client 

assets valued at US$573m33.  The work of the JOLs was summarised in the judgment34.

52. Much of the judgment considered the apportionment of the JOLs' remuneration claims as 

between customers and the process for quantification of the claims.  These issues are not 

engaged by the Summons, they are matters for another day.  The Court considered in detail 

the principles underlying the claim of the JOLs to be entitled in principle to payment for 

their work and expenses.  In doing so the Court referred to and relied upon the prior case 

                                                
30 [2016 (1) CILR 309] Smellie C.J. (AB/17).
31 [11], [55] (AB/17/4) and (AB/17/11).
32 [27] (AB/17/7).
33 [6] (AB/17/3).
34 [20] (AB/17/5-6).
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law, including In re Berkeley Applegate (Investment Consultants) Ltd35 and Ahmad Hamad Algosaibi 

& Bros v Saad Invs. Co. Ltd36.

53. The following points of principle can be derived from Berkeley Applegate and Caledonian:

a. The relief is discretionary.

b. If the work that was done would have had to be done by someone prior to the 

beneficiaries receiving the assets this is a strong factor in favour of the grant of the 

relief.

c. The office holders were obliged to undertake complicated, time consuming and 

costly functions exclusively referable to the administration of the trust assets, 

including:

i. Preliminary investigations.

ii. Dealing with inquiries from investors.

iii. Ascertainment of assets, including confirmation of assets and Account 

reconciliations.

iv. Management of investments.

d. One analogous equitable basis for compensation for such work was the “salvage” 

jurisdiction, that is the expenditure by trustees on the preservation or protection 

of trust property when work was necessarily required as result of an emergency, as 

considered in Duke of Norfolk’s Settlement Trusts37and subsequent cases.  

e. Another similar principle is that when a person seeks to enforce claim to an 

equitable interest in property, the Court may require as a condition of giving effect 

to that interest an allowance for the costs incurred and for skill and labour 

expended in connection with the administration of the property.  Boardman v 

Phipps38 provides the best known example of this principle.

54. Applying those principles in Caledonian, the Court confirmed the JOLs' entitlement to 

Berkeley Applegate relief:

                                                
35 [1989] Ch 32, Edward Nugee QC sitting as a deputy (AB/10).
36 [2010 (1) CILR 553] Smellie C.J. (AB/16).
37 [1982] Ch 61 (AB/7).
38 [1967] 2 AC 46, HL(E) (AB/6).
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a. The work done by the JOLs was necessarily required, was intended to and did 

benefit the custody asset customers, albeit it to varying degrees if customers were 

viewed individually and separately39.

b. The work added value to the subject assets in the sense that the work was necessary 

before any of the assets could be retrieved for the benefit of customers40.

c. The work that was done, or a great deal of it, would have had to be done by 

someone at similar or greater expense41.

d. The factual matrix bore all the hallmarks of the salvage jurisdiction42.

e. Because of the poor record keeping, significant investigatory work had to be done 

to identify and locate assets43.

f. The jurisdiction upon which the equitable right to remuneration is based is separate 

from any underlying contractual or other rights that may exist or have existed44.

55. The Court concluded the “entitlement” issue by stating:

“61 Thus I am further fortified in my conclusion that the jurisdiction exists and can 
appropriately be applied in this case. It is a jurisdiction which can be exercised in relation 
to a liquidator (or other fiduciary such as a receiver) by analogy with an ancient jurisdiction 
developed in relation to a trustee which is based upon the court’s inherent power to ensure 
the proper administration of trusts. As Deputy Judge Nugee also explained, it was declared 
in In re Duke of Norfolk’s Settlement Trusts (9) ([1982] Ch. at 77–78) that when the court 
authorizes remuneration, it is not giving effect to any supposed contract between the 
trustees and the settlor but is exercising its ancient jurisdiction to secure the competent 
administration of the trust property.

62 And so, while it is accepted that the costs and expenses strictly referable to the winding 
up of a company (including the liquidators’ remuneration) are payable out of the 
company’s own assets and not out of assets it holds on trust, Berkeley Applegate (4) is now 
established authority for the principle that the trust assets will be available for fees, costs 
and expenses incurred in sorting out what is trust property and in continuing to manage 
or administer that property, as opposed to the costs of winding up the corporate trustee.

63 I accept that the jurisdiction should be applied here having regard to the work that was 
necessarily done by the JOLs for the benefit of the custody asset customers and so as to 
allow the JOLs their reasonable fees and expenses from the custody assets by way of the 
reserve. This was work which would have had to have been done by someone else if not 
done by the JOLs and at untold expense. And by way of emphasis, I add that the JOLs, 
having assumed their role as officers of the court, are not mere officious intermeddlers and 

                                                
39 [44] (AB/17/9).
40 [46] (AB/17/10).
41 [48] (AB/17/10).
42 [49] (AB/17/10).
43 [55] (AB/17/11).
44 [61] (AB/17/12).
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so are not to be expected to undertake their work done for the benefit of the custody asset 
customers at their own expense.”

56. Caledonian is but one example of the fact pattern that has arisen in this case, namely an 

investment business which has collapsed leaving it to office holders to sort out from 

inadequate records the entitlements of large numbers of investors to the return of what 

are trust assets.  Other examples include Re Exchange Securities and Allanfield.  In Allanfield 

it was noted that there were strong policy reasons in favour of the excercise of the 

jurisdiction in the context of the complex insolvent collapse of investment businesses45

and it is submitted the same policy sentiment underpins Caledonian.  Berkeley Applegate

orders are appropriate in these situations46.  The right to remuneration is sometimes limited 

or refused in cases which involved limited numbers of beneficiaries and in which the issues 

are practically contentious litigation between those beneficiaries and the entity which is in 

distress47.  This matter is not in that category of case.

57. It is submitted that the work of the JPLs' dealing with the collapse of the Company falls 

squarely within the activity for which a Berkeley Applegate order is appropriate.  This case 

is very similar to both Berkeley Applegate and Caledonian.  Each collapse raises it owns issues, 

but the work of the JPLs is in principle exactly the sort that engages an equitable right of 

remuneration.  That work and the progress from the initial stages of the collapse to the 

current position has secured, identified and protected the interests of the Clients and their 

assets.

58. In the context of this matter, the point in paragraph 54(f) above merits some expansion. 

The Berkeley Applegate principle is engaged when a party is placed in a position whereby 

it undertakes work to identify, preserve or distribute trust assets.  The equitable right to 

remuneration arises separately from any rights to payment for work that may arise from 

the legal basis upon which the office holder found itself in the position whereby it had 

control over those trust assets.  Any other legal right of remuneration may be a matter 

going the exercise of equitable discretions but it is no bar to the engagement of Berkeley 

Applegate remuneration principles.

                                                
45 [146] (AB/14/43).
46 See Gillan at [104] (AB/15/31-32).
47 Gillan was an example, see [101]-[104] (AB/15/30-32) and Re Biddencare Ltd [1993] BCC 757, Mary Arden 

QC sitting as deputy judge (AB/12).
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59. This can be seen from the following examples:

a. In Re Exchange Securities (No 2)48 [1986], which pre-dated Berkeley Applegate, the 

Official Receiver was appointed as a provisional liquidator and had a statutory right 

to remuneration out of “monies received by him”.  The Court ruled “monies” did not 

extend to trust monies but was limited to company assets. However, at p.93849,

the Court continued that there was an “inherent jurisdiction” by which the Official 

Receiver could obtain remuneration from the client trust assets for the work done

in getting in and ascertaining trust assets. The point of principle as to the existence 

of the inherent jurisdiction was conceded by the beneficiaries, but Vinelott J. stated 

that concession was rightly made.

b. The issue was central to Berkeley Applegate itself, the issue being whether the 

voluntary liquidator could be remunerated from the client trust assets rather than 

company’s assets:

i. The review of the authorities between pp.42-5050 identified numerous 

examples of parties being remunerated in equity from trust assets including in 

situations when the party had other legal sources of remuneration.  That 

review included a consideration of Re Exchange Securities No. 2.

ii. Duke of Norfolk’s Trust and Boardman v Phipps were cited as examples of trustees, 

who had certain rights to remuneration by reason of their appointment, being 

entitled to additional remuneration in equity for further work that had to be 

done for which they would not be remunerated, or adequately remunerated, 

if the right to payment was limited to the pre-existing principle.

iii. The critical point in Berkeley Applegate was that Edward Nugee QC derived a 

general equitable principle from the review of the authorities, as explained at 

p.50E-p.51B.51

iv. In Berkeley Applegate the company had contractually agreed that “no costs 

whatsoever [would be] incurred by the investor” but that was not a basis to 

deny the voluntary liquidator remuneration for the work done on the investor 

assets, see p.52F-p.53B.52

                                                
48 (1986) 2 BCC 932, Vinelott J (AB/9).
49 (AB/9/7)
50 (AB/10/11-19)
51 (AB/10/19-20)
52 (AB/10/21-22)
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60. The additional right of remuneration issue arose directly in Allanfield.  In that case, the 

administrators of the CASS 5 trust funds had an express right to remuneration from those 

fund for “the costs properly attributable to the distribution of the client money” and an issue was 

whether this right extended to the significant work done by the administrators to identify 

and preserve client assets prior to distribution53.  The Court found that the CASS rules in 

fact extended to that work, but if the rules had not so extended the Court would have 

permitted remuneration for the work on a Berkeley Applegate basis.  This was explained 

at [146]54:

“146 Mr Davenport's basic objection to the use of the jurisdiction in the present case 
was that provision for costs was made by CASS 5 itself. I agree with that objection. 
But, as already explained, I take a broader view of CASS 5.3.2 R than was urged upon 
me by Mr Davenport. In my view, any work that might properly be done in order to 
enable the administrators to distribute the trust moneys is capable of being 
remunerated under that rule; therefore there is no justification for recourse to a 
general equitable jurisdiction. However, if I had agreed with Mr Davenport that the 
rule related only to the costs of making the distribution, I would have held the Re 
Berkeley Applegate jurisdiction to be available in respect of costs relating to 
preliminary work not covered by the rule. The jurisdiction is not excluded by any 
provision of CASS 5. The regulatory scheme does not exclude the operation of 
general principles of equity and trusts; this very point was made strongly on behalf 
of Aviva in support of the ability of the APIS trust to trace into assets held in the 
ICP client accounts. I see no sound policy reason for excluding the equitable 
jurisdiction, which is of course discretionary and to be exercised only if the facts of 
the case justify it. On the contrary: if there may be cases where significant work is 
required to enable a distribution to take place in accordance with the statutory trust 
but there is no mechanism in the rules by which the office-holders may be 
remunerated for that work, there is a strong policy reason for exercising the general 
equitable jurisdiction. The fact that the jurisdiction is to be sparingly used is not itself 
an objection to its use in the present case or in similar cases.”

61. The application of Berkeley Applegate principles to the work of official liquidators, 

provisional liquidators and voluntary liquidators is common and not controversial.  While 

there may not be an example of the application of the principle to the work of Controllers 

in the case law of this Court, the principle clearly ought to extend to work done by 

Controllers:

a. The typical factual matrix which engages the general principle elucidated in Berkeley 

Applegate arises in the situations upon which Controllers are appointed.  

                                                
53 This was “Issue 6” as set out at [133] (AB/14/39).
54 (AB/14/43)
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b. In Caledonian, the Court drew no distinction between the fees of the office holders 

as Controllers and as Official Liquidators, although given the short period of the 

controllership in that case, namely 6 days, the point does not appear to have arisen 

in argument.

c. SIBL s.17(2A)(h) provides "[The Authority may] at the expense of the licensee… 

appoint a person to assume control of the licensee's… affairs who shall have all the powers 

necessary to administer the affairs of the licensee… including the power to terminate the securities 

investment business of the licensee …" [emphasis added]55.  But this does not limit the 

ability of a Controller to engage the Berkeley Applegate jurisdiction.

i. First, the provision simply makes clear that despite the appointment being 

made at the instigation of CIMA, the liability for the costs of the 

controllership does not lie at the account of CIMA.

ii. Second, as in the cases summarised in paragraph 59 above, the existence of 

s.17(2A)(h) remuneration does not bar the equitable rights of remuneration 

and it is submitted that clear words would be need to bar the well-established 

equitable jurisdiction by a statutory or regulatory.

iii. Third, the wording of s.17(2A)(h) is not materially different from the wording 

of s.109(1) of the Companies Law (2018 Revision) which provides “The 

expenses properly incurred in the winding up, including the remuneration of the liquidator, 

are payable out of the company’s assets in priority to all other claims”.  It is 

settled law that a liquidator can obtain remuneration from the trust assets 

under the Berkeley Applegate jurisdiction and there is no principled basis to 

distinguish the position of controllers.

iv. There are strong policy reasons in favour of the existence and application of 

the parallel equitable jurisdiction in such cases since the risk that an office 

holder would not be remunerated for work would have a chilling effect on the 

appointment of controllers and the extent and timing of work done by 

controllers on any appointment.  This would in turn undermine the statutory 

and regulatory framework itself.

62. The work done by the JPLs is summarised in Krys 3, Krys 4 and the First Report and 

Second Report, but by way of examples:

                                                
55 (AB/2/3)
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a. Significant work was needed to identify and secure Client assets, particularly given 

the poor books and records of the Company.

b. The custody arrangements complicated this work, particularly given the wrongful 

commingling of assets within third party custody accounts.

c. The manner in which Client monies were commingled in Company accounts and 

mixed with Company monies threatened the legal entitlement of Clients to assert 

proprietary interests in the assets.  

d. The abuse of those accounts by the Company’s management to further business 

aimed at profit for the Company raised complex matters for initial review.

e. The misuse of Client cash to prop up Client exposures has raised many difficult 

issues.

f. The exposure of Client assets to liabilities within Accounts, such as the Dutch tax 

exposures, required and requires significant work.

63. All, or at least virtually all of the work done to date has been for the benefit of Clients.  

The trade creditors of the Company are limited in number and value56.  These are set out 

at Krys 3, [51]-[53] (HB/2/14), which identifies 9 creditors with total claims of US$74,824.  

It is not expected that there will be assets to meet expenses and costs after the distribution 

of funds or assets to Clients.

64. The AH Committee have taken the extreme position that there should be no Berkeley 

Applegate order.  A similar aggressive and unhelpful position was argued and rejected in 

both Berkeley Applegate itself57 and in Caledonian58.  It is submitted that as confirmed in those 

cases, the argument is misconceived and unsupported by principle.  The correspondence 

with the AH Committee is telling in this regard59; the AH Committee asks the JPLs to 

undertake specific work in respect of investigations and custody assets, but the AH 

Committee do not expect that the JPLs be paid for this work.

65. The order sought today is limited to the entitlement to Berkeley Applegate costs.  No interim 

payment is sought at this stage.  There may be issues as between Client groups as to the 

                                                
56 Clients who suffer a shortfall in assets may have unsecured claims against the Company for breach of trust.
57 At p.43H-44C (AB/10/12).
58 [18] (AB/17/5).
59 (HB/5/139-140, 174-179, 182-183) and (HB/7) 
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apportionment of costs and issues as to the quantification of costs.  The Summons 

provides that the JPLs be at liberty to apply in respect of interim or final costs 

determinations in due course.  In Caledonian, the Court determined that the JOLs seek to 

agree the quantification of fees and costs with the liquidation committee of Caledonian 

Bank Limited and other objectors and the matter could return to the Court for assessment 

if the figures could not be agreed60.  In England, the High Court has similarly adopted the 

prevailing local practice for the assessment of liquidators’ fees for the quantification of 

such payments61.

CONCLUSION

66. It is submitted that this is a strong case for both the MF Global Order and the Berkeley 

Applegate Order.  Such orders are tailored to meet the needs of precisely this sort of legal 

situation.

67. The speed with which Client assets can be safely returned and the costs of that process are 

now largely out of the hands of the JPLs.  The JPLs have secured the assets, confirmed 

the vast majority of Client balances and identified the core issues going forward.  The 

issues involving the Linear Account in particular will continue to need careful monitoring 

and review.  A positive outcome to the Dutch tax litigation may reduce loss exposures, but 

this should not be expected.  As noted through Krys 4, the extent to which further 

substantial work is undertaken depends upon the approval for the same from this 

Honourable Court and stakeholders.  

68. If there are limited Competing Claims, matters may be able to progress relatively swiftly.  

If the Competing Claims are limited in value or scope substantial interim or final 

distributions may still be possible.  The greater the internal disputes, the greater the risks 

of costs and delays.  At present the losses on the Accounts and the costs of insolvency 

process are around 8% of total Client assets.

69. The position of the AH Committee on the relief sought has been unhelpful.  It fails to give 

adequate weight to the interests of all the Client classes, the complications caused by the 

                                                
60 [83]-[90] (AB/17/14-15).
61 Allanfield at [146] (AB/14/43).
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losses on Client Accounts, including the DAS Losses and Linear Losses, and the 

importance of the extensive work of the JPLs to progress the insolvency process to protect 

the interests of Clients and to facilitate the return of funds.  A more co-operative and 

constructive approach of the AH Committee going forward may be more consistent with 

furthering their stated aims, which are aligned with the aims of the JPLs.

70. The JPLs ask that their costs of and occasioned by the Summons be granted on an 

indemnity basis as part of the Berkeley Applegate relief.  This reflects the costs order made 

in Caledonian62.
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62 [92] (AB/17/15).


